




On 
        VICARIOUS LIALIBILITY




ARUN KRISHNAN K




        STUDENT,
GOVERNMENT LAW COLLEGE, CALICUT.

CONTENTS

INTRODUCTION








3
1. THE CONCEPT OF VICARIOUS LIABILITY



3
2. VICARIOUS LIABILITY-THE MEANING




3
3. VICARIOUS LIABILITY UNDER LAW OF TORTS



4
I. the principle and the agent




4
i. Express and Implied authority



4
II. partners







5
III. master and servant





5
i. Who is a servant?..........................................................5
ii. Liability of Employer for the acts of an Independent Contractor.....................................................................6
iii. Liability of Vehicle Owners...........................................6
IV. exceptions for master-servant relation


6
i. Fraud of the servant......................................................7
ii. Theft by the servant.......................................................7
iii. Mistake of servant.........................................................7
iv. Negligence of servant....................................................8
v. Acts outside the course of employment.........................8
V. negligent delegation of authority by servant

9
VI. effect of express prohibition




9
VII. the doctrine of common employment


9
i. Position in England......................................................10
ii. Position in India...........................................................10
4. VICARIOUS LIABILITY OF THE STATE



               10
     soverign and non-soverign function


               12
               Acts done in exercise of sovereign Power

i. Secretary of State V. Cockraft.........................................11
ii. Union of India V. Harbams Singh....................................11
Acts done in exercise of non-sovereign Power

iii. Satyawati Devi V. Union of India....................................12
iv. Union of India V. Savita Sharma.....................................12
The Position now....................................................................12
5. VICARIOUS LIABILITY UNDER INDIAN PENAL CODE 


12
6. VICARIOUS LIABILITY IN CRIME- THE GOVERNMENT 
        IMMUNITY-NOT A NEGATION OF RULE OF LAW


13
7. VICARIOUS LIABILITY UNDER THE INDIAN CONTRACT ACT, 1872         14
I. Vicarious Liability of the Principal




 14
II. Exceptions-Personal Liability of Agent



 14
Introduction

Generally a person is liable for his own actions and under law one does not incur liability for acts done by others. In certain cases one may become liable for the actions of the other. In order that the liability of A for the act done by B can arise, it is necessary that there should be certain kind of relationship between A and B, and the wrongful act should be, in a certain way, connected with that relationship.
The Concept of Vicarious Liability

The term ‘vicarious’ connote something that is done through another hand. According to Winfield, the expression ‘vicarious liability’ signifies the liability which ‘A’ may incur to ‘C’ by negligence or other tort of ‘B’. The common examples of such a liability are:
1) Liability of the principal for the tort of his agent.

2) Liability of partners of each other’s tort.

3) Liability of the master for the acts of his servant

Vicarious Liability-The Meaning


When an agent commits a tort in the course of performance of his duty as an agent, the liability of the principal arises for such a wrongful act. The agent is liable because he has done the wrongful act. The principal is vicariously liable because of the principal-agent relationship between the two. Both can be made liable for the same wrongful act. They are considered to be joint tortfeasors and their liability is joint and several. In such a case, the plaintiff has a choice either to sue the principal, or the agent, or both of them.


Similarly, when the wrongful act is done one partner on the ordinary course of the business of the firm, all other partners are vicariously liable for the same. All the partners of the form, i.e., the guilty partner and the others are considered to be joint tortfeasors. Their liability is also joint and several.

The same rule applies in the case of master-servant relationship. The master is vicariously liable for the wrongful act done by his servant in the course of employment. The liability of the master, of course, is in addition to that of servant.
Vicarious Liability under Law of Torts

 



The Principle and the Agent


Where one person authorizes another to commit a tort, the liability of that will be not only of that person who has committed it but also of that, who authorized it
.It is based on the general principle “Qui facit per alium facit per se” which means that the act of an agent is the act of a principal. For any act authorized by the principal and done by the agent both of then are liable. Their liability is joint and several.
Express and implied authority

The authority to do the act may be express or implied .The principal generally does not ask his agent to do the wrongful act, but when the agent acts in the ordinary course of performance of his duties as an agent, the principle becomes liable.
In State Bank of India v. Shyama Devi,
 the plaintiff’s husband gave some amount and cheques to his friend, who was an employee in the defendant bank, for being deposited in the plaintiff’s account. No proper receipt for the deposits was obtained. The bank employee misappropriated the amount. It was held by the Supreme Court that the employee, when he committed the fraud, was not acting in the scope of bank’s employment but in his private capacity as the depositor’s friend, therefore, the defendant bank could not be made liable for the same.
For the purpose of vicarious liability, even a friend, riving my car for me, may be my agent. In Ormrod v.Crosvile Motor Service Ltd.,
 Lord Denning observed, “the law puts a special responsibility on the owner of a vehicle who allows it to go on road in charge of someone else, no matter it is anyone, the owner is liable for any negligence on the part of the driver. The owner only escapes liability when he lends it or hires it to a third person”.





Partners

The relationship as between partners is that of principal and agent. When a wrongful act is done by one partner in the ordinary course of business of the firm, all the other partners are vicariously liable for the same. The rules of laws of agency apply in their case of liability also. For the tort committed by any partner in the ordinary course of the business of the firm, all the other partners are liable to the same extent as the guilty partner. The liability of each partner is joint and several. In Hamlin v. Houston & Co.,
 it was held that both the partners of the firm are liable for the wrongful act committed by only one of them.




Master and Servant

If a servant does a wrongful act in the course of his employment the master is liable for it. The servant, of course, is also liable. The wrongful act of the servant is deemed to be the act of the master as well. The doctrine of liability of the master for the act of his servant is based on the maxim ‘respondeat superior,’ which means ‘let the principle be liable’ and it puts the master in the same position as if he had done the act himself. It also derives validity from the maxim ‘Qui facit per alium facit per se’ which means ‘he who does an act through another is deemed in law to do it himself’.

The plaintiff has a choice to bring an action against either or both of them. The reason of the maxim ‘respondeat superior’ seems to be the better position of the master to meet the claim because of his larger pocket. For the liability of master to arise the following two elements are to be present:
1) The tort was committed by the servant.

2) The servant committed the tort in the course of employment.
Who is a servant?

A servant is a person employed by another to do work under the directions and control of his master. As a general rule, master is liable for the tort of his servant but he is not liable for the tort of an independent contractor.

Liability of the employer for the acts of an independent contractor 


As a general rule, the master is liable for the torts committed by his servants but an employer is not liable for the torts committed by an independent contractor employed by him. In Morgan v. Incorporated Central Council, 
 it was held that for the act of negligence on the part of independent contractor the defendants could not be made liable.
Liability of Vehicle owners

There are many cases of accidents caused by mechanics, repairers or owners of workshops during test drives of the vehicles entrusted to them by the owners of the vehicles for the repairs

In B Govindarajulu v. MLA Govindarajamudaliar
, after a motor lorry was entrusted by its owner for repairs, while an employee of the repair workshop drove it, there was an accident. It was held by the Mad. H.C. that for this accident, the owner was not liable vicariously, because the owner of the workshop was an independent contractor and not a servant of the lorry owner.
Exceptions for master-servant relation

The essentials rule that an employer is not liable for the acts of an independent contractor is subject to some exceptions. In the following exceptional cases an employer can be made liable for the wrong of an independent contractor.

1) If an employer authorizes the doing of an illegal act, or subsequently ratifies the same, he can be made liable for such an act.
2) An employer is liable for the act of an independent contractor in the case of strict liability. Similar is the position in the case of extra hazardous work which has been entrusted to an independent contractor and in the case of breach of statutory duty.

3) The liability of the employer also arises for the danger caused on or near the highway.

4) If the wrong caused to the plaintiff is nuisance in the form of withdrawal of support from the neighbourland the defendant would be liable irrespective of the fact that the act causing the said damage was done by an independent contractor

5) When the tort results in the breach of the master’s common law duties to his servant, he would be liable for the same and it is no defense that the master was acting through an independent contractor.
Fraud of Servant

When a servant, while in the course of performance of his duties commits a fraud, the master would be liable for the same. In Barwick v. English Joint Stock Bank
 it was held that for the masters liability, It is also necessary that the act must have been done for the benefit of the master, but that rule has not been accepted to be correct; although the particular act which gives the cause of action may not be authorized still if the act is done on the course of employment, which is authorized by the master.
Theft by Servant

The position was explained by Salman J in Morris v. CW Martin & sons Ltd.,
 as a bailee for reward is not answerable for a theft by any of his servants but only for a theft by such of them as are deputed by him to discharge some part of his duty of taking reasonable case. A theft by any servant who is not employed to do anything in relation to the goods bailed is entirely outside the scope of his employment and cannot make the master liable.

Mistake of Servant


Where a servant having a lawful authority to do some act on behalf of his master makes an erroneous or excessive use of authority causing loss to the plaintiff the master will be held liable for the same. A servant has an implied authority to protect the property of his master. If a servant, in an attempt to perform such a duty uses excessive force, the act will fall in the course of employment.

Negligence of Servant


If a servant is not careful in the performance of his duties and his conduct causes any loss to any third party, the master will be liable for the same. Sometimes a servant may do some act, while performing some duties assigned to him by the master, for his own comfort, the question that arises is, how far the act is said to be done in the course of employment.

Acts outside the course of employment


When a servant does any act which is not in the course of masters business he same is deemed to be outside the course of employment. An act may be in the course of employment even though that is not strictly in the performance of the duties of a workman. Thus if a workman goes on a frolic of his own rather than doing something that is connected with the performance of his duties the master cannot be made liable for the same. Stoney v. Aston
  is an example of the same. When the wrongful act by the servant has not been done in the ordinary course of his masters business, the act is outside the course of employment. Such act will not come within the course of employment because the servant would not have had the opportunity to commit the wrong but for being in the master’s service.

In SBI v. Shyama Devi
, it was held by the SC that the servant had acted outside the course of employment. It was held by the Supreme Court that the employee, when he committed the fraud, was not acting in the scope of bank’s employment but in his private capacity as the depositor’s friend, therefore, the defendant bank could not be made liable for the same.

Negligent delegation of authority by Servant

If a servant negligently delegates his authority and instead of performing his duty with proper care allows it to be negligently performed by another person, the master will be liable for such negligence of the servant.. The reason for such liability of the master is not that the person (other than the servant) while during the act was acting in the course of employment but that the servant’s original negligence on delegating the authority to another person is the effective cause of the accident.
Effect of express prohibition


Sometimes the employer forbids his servant from doing certain acts. It does not necessarily follow that an act done in defiance of prohibition is outside the scope of employment. If prohibition were to be a defense, every employer would escape the liability of issuing orders to his servants by forbidding them from committing any tort.

In Limpus v. London General Omnibus Co. Ltd.,
   the defendant driver in defiance of the express instructions caused an accident. The driver had been engaged to drive and his act was a negligent mode of driving and it was held to be within the course of employment, in spite of the express prohibition the defendant company was held liable.
The Doctrine of Common Employment


Position in England 



The rule known as the doctrine of common employment was an exception to the rule that the master is liable for the wrongs of his servant committed in the course of his employment. The rule was first applied in 1837 in Priestly v. Fowler
 and developed in 1850 in Huutchinston v. York, New Castle Berwick Rail Co.,
 and it as firmly established as a part of English law in subsequent decisions. The doctrine as that a master was not liable for the negligent harm done by one servant to another fellow servant acting in the course of their common employment. The essentials for the application for the defense of common employment are:
1) The wrong doer and the person injured must be fellow servants 

2) At the time of accident they must have been engaged in common in common employment

The doctrine was supposed to be upon an implied contract of service that the servant agreed to run risks naturally incident to the employment, including the risk of negligence on the part of his fellow employee. If the harm was caused by the Employer’s own negligence, the employee could recover under the employees claim was defeated because of his contributory negligence. Mere knowledge of the risk by the workmen was however no defence.The Doctrine was criticized to be limited in scope by legislatures and judicial decisions and eventually abolished by Law Reforms Act 1948.
Position in India


In India the matter came for discussion in a number of cases. In Secretary of state v. Rukmini Bhai
 Stone CJ expressed his view that the rule was an unsafe guide for decisions in India and it is not suitable for Indian conditions. In Gov. Gen. in Council v. Constance Zena Wells
 the Privy Council held that the doctrine of common employment was applicable in India, although the scope had been limited by the Indian Employees Liability Act, 1938. The scope of the doctrine has also been limited by the Workmen’s Compensation Act, 1923, The Employees State Insurance Act, 1948 etc...
Section 3 of the Employees Liability Act, 1938 has been amended in 1951. By this amendment the defense of common employment as such has been abolished in India
Vicarious Liability of the State

The Position of state Liability has been stated in Article 300 of the Constitution, Art. 300, thus provides that the UOI and the state are juristic persons for the purpose suit or proceedings. According to Art. 300 the UOI and the State Govt. Can sue or be sued as dominion of India and the corresponding Indian states might have, and, have been, been sued if the constitution had not been enacted. Although the UOI and the State Govt. Can sue and be sued but the circumstances under which that can be done have not been mentioned. An important case in this connection is Peninsular and Oriental steam Navigation Co. v. Secretary of State for India
 the court observed that there was clear distinction between acts done in the exercise of what is usually sovereign powers and acts done in the conduct of undertakings which might be carried on by private individuals without having such powers delegated to them.
 
To know the present position as regards the liability of the State for tortuous acts, we have to go back to the pre constitutional days, for that, we refer to s. 176 of that Govt. of India Act, 1935.that Act like the Present constitution does not give the circumstances of the Govt.’s liability but recognizes the position prevailing before the passing of that Act. We find a similar position in S. 32 of the govt. of India Act, 1935 and ultimately we refer to the Govt. of India Act, 1858, Section 65.
 Sovereign and non-sovereign function


Peninsular and Oriental steam Navigation Co. v. Secretary of State for India and the cases decided by the SC of India held the Govt not liable for the injuries caused by the Govt servants in exercise of sovereign functions. In order to have clear cut legal positions, we must know sovereign functions.

Acts done in Exercise of sovereign powers

1) Secretary of State v. Cockraft

It has been held that the maintenance of a military road is a sovereign function and the Govt is not liable for the negligence of its servants.
2) UOI v. Harbans Sing

Meals were being carried for military personnel on duty. The truck which carried it belonged to the military and it was driven by a military driver. It caused an accident and resulted in death of a person. It was held that the act being done n exercise of sovereign power the state could not be made liable for the same.

Acts done in exercise of non-sovereign Power

3) Satya Wati Devi v. UOI

Some Air Force personnel constituting hockey and basketball teams were carried by an air force vehicle and due to the negligence of the driver, death was caused of the plaintiff’s husband. The Delhi HC rejected the plea taken by the Govt that such physical exercise were necessary to keep the Army in proper shape and trim and such an act of carrying teams to play matches could be performed by a private individual, it was not a sovereign function.
4) UOI v. Savita Sharma

The J&K HC held that the driving of a military truck to railway station to bring the jawans to the unit headquarters is performing a non-sovereign function and therefore, if the respondent gets injured while the truck is being so driven, she is entitled to get compensation.

Vicarious Liability under Indian Penal Code

The liability of a master for the tort done by his servant while acting in the course of employment is common in all laws. The question is whether such a liability for would arise in criminal law. Usually for a crime, only the person who committed the crime is liable. India Penal Code however has exceptions.

1) Section 154 imposes vicarious liability on owners or occupiers of land when an unlawful assembly or riot takes place on their land. This is an instance of the extension of the principle of respondeat superior in criminal law.

2) Section 155 provides for such a liability when the riot is committed for the benefit of any person who claims any interest in the land. In the alternative the interest may be with reference to the subject of any dispute which gives rise to the riot.

3) By virtue of Section 156 the agent of the owner or occupier for whose benefit the riot took place, if the agent knowing the likelihood of any such riot or unlawful assembly did not make all lawful means in his power to prevent such a riot or unlawful assembly or suppress or disperse the such riots and assemblies.

4) Statutorily the Vicarious Liability may be provided in the enactments like the Prevention of Food Adulteration Act, the Ships and Establishments Act, the Weights and Measures Act etc.
5) Constructive liability for conjoint actions under Section 149 in pursuance of the prosecution of a common object of an unlawful assembly can also be taken to be an exception to the rule pf vicarious liability. If a person goes away and ceases to be a member of the unlawful assembly before the commission of any offence, no vicarious liability can be fastened upon him.

Vicarious Liability in Crime- The Governmental Immunity Not A Negation of Rule of Law


As a general rule, the criminal liability is not vicarious as the maxim “respondeat superior or Qui facit per alium facit per se” have no place in criminal law. The essential element “intention” in crimes is based on the maxim “actus non facit reum nisi mens sit rea” cannot attract the criminal liability for the criminal act of his servant or agent as the case may be merely by the relation of master and servant or of the principal and agent. It is however possible for the legislature to enact a criminal vicarious liability being strict in nature without any requirement of intention.

Vicarious liability may arise for the fault of another when the latter has a mens rea. Thus a merchant is held liable for the sale of an article by his servant when law forbids it, the actual physical act is done by the servant. The master’s liability in both the cases may be strict as the employee might have acted in breach of instructions. The development of vicarious liability in crimes was the result of policy consideration of the master’s control and authority on employment. For the purposes of offences, the word  ‘person’ as defined in Section 11 of IPC includes any company or association or body of persons whether incorporated or not. So there does not remain any doubt that the criminal liability applicable to a person under IPC applies to the corporation and companies also. Like the corporation and the companies “the Rule of Law” requires that the Govt also be vicariously liable for the crimes of its servants. On the one hand, it may appear that the difficulty in, making the Govt criminally vicariously liable is the negation of the rule of law but on the other hand we find that such a position does not impede the rule of law as the guilty official is not immune from liability. 
Vicarious Liability under the Indian Contract Act, 1872.

Vicarious Liability of the Principal.


Section 238 provides that when there is fraud misrepresentation by an agent while making an agreement of behalf of the principal, apart from affecting the validity of the contract, an agents fraud or wrongful act make a principal liable if the agent is acting in the course of principal’s business. Principal’s liability is based on the rule of Qui facit per alium facit per se which means that the act of an agent is the act of the principal. The point may be explained by referring the case Lloyd v. Grace Smith & co., the Court held that since the agent was acting in the course of principal’s business, the principal was liable for fraud. The above stated decision was followed in National Bank of Lahore v. Sohanlal
 In which the bank was made liable for the fraud of its manager.
If the agent is not acting in the course of the principal’s business, the principal cannot be held liable for such an act of the agent. Apart from misappropriation or fraud, the principal is also liable for torts committed by the agent.

Exceptions – Personal Liability of the agent

According to Section 230, an agent is presumed to have consented to be personally liable in the following cases.

1) Where the contract is made by an agent for the sale or purchase of goods for merchants residing abroad,
2) Where the agent does not disclose the name of his principal.

3) Where the principal though disclosed cannot be sued.

In the three exceptional cases mentioned above, the presumption is that the agent agrees to undertake personal liability. The personal liability of agent also arises in certain other situations

4) When there is a contract for the agent’s personal liability.
5) When the agent makes the breach of some legal obligations.

6) When he falsely represents that he has an authority to act on behalf of the principal.
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