NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION : NEW DELHI

CONSUMER COMPLAINT NO. 83 OF 2007
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1.  Star Plus TV,  
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2. Bharti Airtel Ltd.
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 BEFORE:
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                        HON’BLE MRS. RAJYALAKSHMI RAO, MEMBER
                        HON’BLE MR. ANUPAM DASGUPTA, MEMBER
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 For Opp. Party No. 1:  Mr. Ramji Srinivasan, Senior Advocate with Mr. Vivek  Dhokalia, Ms. Punita Bhargava, Mr. Daksh Kumar and Mr. Harsh Kaushik, Advocates
 For Opp. Party No.    2: Mr. S. Ganesh, Senior Advocate with  Mr. Navin Chawla, Advocate
Dated the 11th September, 2008
O R D E R

M. B. SHAH, J., PRESIDENT

         The Society of Catalysts, a voluntary consumer organisation, has filed this complaint against the alleged unfair trade practices adopted by Opposite Party (OP) No. 1, Star Plus TV and OP No. 2, Bharti Airtel Ltd. (hereafter referred to as ‘Star TV’ and ‘Airtel’ respectively). It is stated by the complainant that it is a voluntary consumer association consisting of former IAS officers, IIT alumni, eminent lawyers and other well known persons, registered under the Societies Registration Act, 1860 and has the following objectives:

1.       To become a part of the Consumer Protection Movement for safeguarding the rights of consumers.

2.       To propagate, process and participate for rights of consumers under the Consumer Protection Act and as such as an NGO.
3.      To take up the cases of consumers in various forums including Consumer Courts and bodies like ASCI, MRTP, etc.
4.       To liaise with other consumer bodies and Government Departments in furtherance of the aforesaid objectives.
5.       To file Public Interest Litigation (PIL) with various Courts for individual consumers.
             The undisputed facts are that Star TV broadcast a programme by the name of “Kaun Banega Crorepati” (in short, the ‘KBC’) between 22nd January 2007 and 19th April 2007 for the duration of one hour daily, 4 days in a week. The programme was sponsored, among others, by Airtel and carried commercial advertisements at the beginning and end of as well as during each episode of the programme. The prominent film star Shah Rukh Khan, acting as the anchor person, asked a series of questions to the selected contestants of the KBC, one of whom could win up to Rs.2 crore if he answered all the questions correctly at each round, including the final.
             It further emerges from the averments of the opposite parties that during the telecast of this programme, there was another contest called the “Har Seat Hot Seat” (hereafter referred to as the ‘HSHS’) in which all TV viewers of the KBC were invited to participate. The HSHS contest consisted of answering an objective type question with four possible answers announced during each episode of the KBC. The participants of the HSHS, who thus had to be naturally viewers of the KBC to know the questions, were required to send the answers by cellular/landline phone of Airtel (or, those of MTNL or BSNL) to a number specified by Airtel, before the correct answer was flashed on the screen. The answers sent on cellular phone had to be through Airtel’s (or, MTNL’s or BSNL’s) short messaging service (in short, SMS). The winners among the participants from among those who gave the correct answers to the questions were to be each given a prize of Rs.2 lakh. Each participant/consumer, who sent the answer using Airtel’s SMS, was required to pay Rs.2.40 per message, which was higher than the normal pulse/call rate or text messaging charges. The announcement of the OPs in this regard stated that there was no entry fee for the HSHS contest and the winner for each episode would be selected randomly out of those who sent the correct answers. There were 52 such episodes of the KBC and thus total prize money amounting to Rs.1.04 crore was paid out by the OPs. It is not denied by the OPs that in all they received 58 million text messages (hereafter, ‘SMS’s’) and thereby collected Rs. 13.92 crore from the participants of HSHS towards the charges for such messages.
             It is contended by the complainant that the OPs created an impression in the minds of the viewers of the KBC that the participation in the HSHS contest was “free” and the prize money was being paid out by the organisers. But in reality the cost of organising the HSHS contest as well as the prize money was built in the cost of the SMS sent or telephone calls made by the participants to the given number of Airtel in answering the questions. The complainant has contended that this was an unfair trade practice as defined under section 2(1) (r) (3) (a) of the Consumer Protection Act, 1986 (hereinafter referred to as the CP Act). 
            Secondly, it has contended that apart from the aforesaid, the HSHS contest was in reality a lottery because the questions were simple and the winner was to be finally selected from among the participants providing the correct answers by a random selection and that this contest was organised jointly by Star TV and Airtel mainly to further promote their own business interests by improving the viewership of the KBC and enhancing its TRP (Television Rating Point – a criterion for indicating the popularity of a television channel or programme and the data are considered very useful for the advertisers) to command higher advertisement charges with the said programme and additional business revenue from the large number of SMS’s made by the participants. This, according to the complainant, was also an unfair trade practice under the provisions of section 2(1) (r) (3) (b) of the CP Act.
 WRITTEN VERSION OF AIRTEL
           Airtel has contended as under:
i)     This complaint is not maintainable before a consumer forum because under proviso 4 to section 14 of the Telecom Regulatory Authority of India Act, 1997 (hereafter referred to as the TRAI Act), the grievances of the complainant can be redressed only by the Telecom Regulatory Authority of India (hereafter referred to as the TRAI).
ii)     Airtel admits to charging of Rs. 2.40 per message per participant in the HSHS contest and claims that all the participants were made well aware of the said charges a priori. Airtel has not charged any amount for these SMS in violation of the tariff prescribed by the TRAI because this was a value-added service provided by Airtel for which the TRAI has not prescribed any rates.
iii)    Airtel was not the organiser of the programme KBC but merely a sponsor thereof. The entire content of the programme including the questions asked were organised by Star TV alone; and, therefore, no complaint against Airtel is maintainable.
iv)   Further, (a) apart from Airtel, there were other sponsors of the programme but they have not been made parties to the complaint and (b) other telephone service providers like BSNL and MTNL, which provided the same service to their respective subscribers, are also not joined as Opposite Parties. Hence, the complaint is not maintainable.
 WRITTEN VERSION OF STAR PLUS TV
            Star Plus TV has also filed its written version contending as under:
i)          This Commission has no jurisdiction to entertain and adjudicate on the dispute raised by the complainant. Only the Telecom Disputes Settlement and Appellate Tribunal (hereafter referred to as the TDSAT) would have jurisdiction as provided under the TRAI Act. For this purpose, reliance is placed on section 14 and section 27 of the TRAI Act which read as under:
Section 14
“Establishment of Appellate Tribunal. – The Central Government shall, by notification, establish an Appellate Tribunal to be known as the Telecom Disputes Settlement and Appellate Tribunal to –

(a)             adjudicate any dispute –

i)                between a licensor and a licensee;

ii)               between two or more service providers;

iii)              between a service provider and a group of consumers;
Provided that nothing in this clause shall apply in respect of matters relating to –

(A)       the monopolistic trade practice, restrictive trade practice and unfair trade practice which are subject to the jurisdiction of the Monopolies and Restrictive Trade Practices Commission established under Sub-section (1) of Section 5 of the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969);

(B)      the complaint of an individual consumer maintainable before a Consumer Disputes Redressal Forum or a Consumer Disputes Redressal Commission or the National Consumer Disputes Redressal Commission established under section 9 of the Consumer Protection Act, 1986 (68 of 1986);
(C)    dispute between telegraph authority and any other person referred to in sub-section (1) of section 7B of the Indian Telegraph Act 1885 (13 of 1885);

(b)     hear and dispose of appeal against any direction, decision or order of the Authority under this Act.

Section 27
“Bar of jurisdiction – No Civil Court shall have jurisdiction in respect of any matter which the Authority is empowered by or under this Act to determine.”

ii)         Regarding the phone/SMS charges, it is pointed out that the contestants of the HSHS segment participated completely voluntarily (motivated by a desire to win the contest) with full knowledge of the pulse rates/costs involved for participation. There was no element of coercion or concealment/deception on the part of Star TV.

iii)        (a) The financials and revenue sharing, if any, referred to by the complainant, really fall within the domain of confidential and proprietary information, to be disclosed only in accordance with law, if required; and (b) the alleged ‘sharing’ of revenue, even if true for the sake of argument, does not detract from the fact that the entry to the contest was in fact ‘free’ as the contestant did not pay any monies to enter the contest nor is there any illegality involved in it if any alleged revenue sharing has occurred (as admitted by complainant in paragraph 12 of the complaint).

              In support of its contentions the Complainant has stated in paragraphs 9, 10, 12 and 13 of the complaint, as under:

                “9) That the general impression given was that as the participation is free, the prize money is being given by the organizers of the contest from out of their pocket. The program mentioned that the SMS would each be charged at Rs 3 but participants in the contest were kept in the dark whether this money was being collected and retained by the service provider (i.e. the company providing him the cellular service) or was being shared with the organizers of the contest i.e. with OP1 and OP2. They therefore rightly accepted the impression given by the organizers (OP1 and OP2) of the contest that the right to participation in the contest to win the prize money was free of charge.”
                “10) That the Complainant Society carried out a sample survey, through personal and telephonic contact and otherwise, and found that the facts are, however, to the contrary. The short sample survey clearly established that all the viewers of the programme who participated in the contest were under the clear impression that the participation is free and that whatever was being paid for the SMS was to cover the costs of their service provider and is to be retained by him. Most of the viewers felt that the contest was carried out to increase the popularity of the programme.”
                “12) That it is clear that the money collected for the SMS’s sent for the contest by the participants by the concerned cellular operator was shared by him with OP1 and OP2 also. OP2 is entitled to collect landing charges only; for these special SMS’s he got an extra amount as his share. Similarly, OP 1, which is normally not entitled to any amount collected as SMS charge, also received a share of the money collected. While not illegal as per TRAI directives, their non-disclosure to the participants in the contest was clearly motivated to give the impression that the participation was free. It is clear from this that participation in the contest was not free and money was charged for the contest in the transaction as a whole by enhancing the charge for the SMS.”
                “13) That it is also clear that the contest was held not with a view to enrich the viewer but merely to enhance the popularity of the programme, leading to higher TRPs and consequently higher commercial spot and sponsorship rates, and also to directly benefit OP2 by increasing his business by getting more calls.”
             As against this, it has been contended on behalf of OP 1 as under:

            “Rates for such premium SMS’s are higher than those charged for routine use. For such programmes (not limited to KBC), the Service Providers are charging anything between Rs.2.40 to Rs.6.00 per SMS, which fact is within the knowledge of TRAI, as the Sectoral Regulator, and which is permissible under the relevant Tariff Orders/Regulations.

            “As the complainant has failed to produce on record the ‘short sample survey’ allegedly carried out by it, it has failed to prove that such impression was created. Further, no affidavit in support of such contention has been filed.”

            On the other hand, in its reply to the complaint (written version) Airtel has, inter alia, contended as under:

            “7. (Preliminary Objections) ......... the answering respondent was not the organiser of the program called “Kaun Banega Crorepati” (hereinafter referred to as the said program). It was merely a sponsor of the same and therefore no complaint can lie against the answering respondent........ 

            “9. (Para-wise Reply to the complaint) ...........  the contents of paragraph 9 are wrong and are denied. It is vehemently denied that the general impression given was that the participation is free. ......... Copies of few sample advertisements are annexed hereto and marked as Annexure – B. It was even otherwise common knowledge that being granted sponsorship rights, the answering respondent would have given sponsorship fee to the Respondent No. 1. ......... It is vehemently denied that any impression was given by the answering respondent that the right to the participation in the contest to win the prize money was free of charge. .............. The services provided thru premium SMS are not basic services, but are special services that require specialist vendors, costly software, backend and frontend facilities, exclusive trained manpower, etc. ............”

            “16. ......... It is denied that the holding of the “har seat hot seat” contest on the said program is an unfair trade practice. It is denied that any impression was given that the participation in the program was free of charge. ........”

            In context of the contentions of Airtel (OP 2), it is instructive to note those of Star Plus (OP 1) in the latter’s brief para-wise reply. These are extracted as under:

            “40. Para 8: ..........It is correct that there was “no entry charge” to participate in the contest (in the sense that no “fee” was payable by the participant). However, the “cost” of the phone call/SMS had to be borne by the participant.”

            “41. Para 9, 12 and 14: ......... As stated above, it is correct that the contest was “free” as no consideration was payable to participate in it except the “cost” of the phone call/SMS, about which the participants were admittedly informed in advance by the answering respondent as per the legal obligation incumbent on it.

 FINDINGS
A.        WHETHER ‘HSHS’ CONTEST AN UNFAIR TRADE PRACTICE
            For deciding this controversy, we would first refer to section 2(1) (r) of the CP Act, which defines ‘unfair trade practice’ as under:

“Unfair trade practice means a trade practice which, for the purpose of promoting the sale, use or supply of any goods or for the provision of any service, adopts any unfair method or unfair or deceptive practice including any of the following practices, namely :

3)                 permits –

(a)               the offering of gifts, prizes or other items with the intention of not providing them as offered or creating impression that something is being given or offered free of charge when it is fully or partly covered by the amount charged in the transaction as a whole;

(b)               the conduct of any contest, lottery, game of chance or skill, for the purpose of promoting, directly or indirectly, the sale, use or supply of any product or any business interest.”

             Section 2(1) (r) (3) (a) can be divided into two parts, as under:

(i)        Offering of gifts, prizes or other items with an intention of not providing them as offered;

Or,

(ii)        Offering of gifts, prizes by creating impression that something is being given or offered free of charge when it is fully or partly covered by the amount charged in the transaction as a whole.

             From the aforesaid second part of section 2(1) (r) (3) (a), it is apparent that if an impression is created that something is being given or offered free of charge when the prize is fully or partly covered by the amount charged in the transaction as a whole, it is an unfair trade practice. 

            In the present case, there is no dispute that the prize of Rs.2 lakh given to each winner of the HSHS contest was out of the payment collected through charges for calls and SMS. Further, it is not denied that, in all, 58 million SMS’s were received and normal charge of an SMS is Re.1/- per SMS or less. That means, in all, for 58 million SMS’s, Rs.13.92 crore were collected (5.8 crore x Rs.2.40). Out of the aforesaid amount, the prizes given for 52 episodes were @ Rs. 2 lakh per episode. That is, a total sum of Rs.1.04 crore was distributed as prize money for the HSHS contest, leaving a gross profit of Rs. 12.88 crore. If Re. 1/- is the normal charge per SMS, even then the total amount that would have been collected for 58 million SMS’s would be Rs. 5.8 crore, i.e., more than five times the cost of the prizes. Though the OPs have refused to disclose the costs of and revenues earned from conducting the HSHS contest on grounds of confidentiality of proprietary information, it is quite clear that @ Rs. 2.40 per SMS, the gross earning was far in excess of the cost of the prizes offered.

             However, it is contended that there is nothing on record to establish that OPs 1 and 2 have created an impression that the prizes for the HSHS contest were being offered or given free of charge. In our view, such impression is apparent and no consumer would possibly imagine from the advertisements or “on screen displays” (OSD) for the HSHS contest that it was out of the funds collected by Airtel through SMS that the prizes were being paid out or, that the cost of either the entire contest or some part thereof was being met. This does not require any further proof because such an impression is apparent.  From the deceptive practice of non-disclosure adopted by the Opposite Parties inference can be drawn that without informing the contestants by recovering extra large amount through SMS prizes would be distributed. Nowhere the consumers were informed that the prize would be distributed out of the fund collected from SMS messages. 

            Further, it is seen that though the issues raised in the complaint are entirely about the conduct of the HSHS contest and have nothing to do with the programme KBC on which the HSHS contest took a ‘piggy-ride’ of sorts, OP. 2 has tried to obfuscate matters by referring to the KBC programme, and not the contest HSHS, when it states that the complaint cannot lie against it because it is merely a sponsor of the KBC. Secondly, the two copies of the newspaper advertisements that OP 2 has produced on record are only about participating in the KBC, not the HSHS. Thirdly, OP no. 1, in its 102-page affidavit in reply to the complaint, has not produced one piece of paper to show what indeed was advertised to inform the participants about the terms and conditions applicable to the HSHS contest. Other than a copy of the rules relating to the HSHS contest, claimed to have been put up on a certain website, there is nothing worthwhile to substantiate its claim that no impression was created that the HSHS contest and the prize money therefor were not entirely free. Further, as would be clear from the extracted portions of their averments, there is clear contradiction between the averred stands of the two OPs on whether the contest HSHS was advertised as “free”. This lends further credence to the complainant’s contention that an impression was indeed created as alleged in the complaint. 

            Further, much has been made out by the OPs that the SMS charge @ Rs. 2.40 per text message was justified because of the extra costs of “specialist vendors, costly software, backend and frontend facilities, exclusive trained manpower, etc.” However, it is nowhere stated explicitly that this was indeed the case with the conduct of the HSHS contest. Both Airtel and Star Plus TV have been in the business of conducting such contests for long – in fact, it is an admitted position that the KBC in question was the third ‘avatar’ of the first KBC.  In this set of circumstances, there is no question of value added service by the opposite party.

            Similarly, it is nowhere shown by Airtel, except as the general proposition extracted from its averment and quoted above, that all, or at least some, of the extra costs on the aforesaid items were actually incurred by it to conduct the HSHS contest per se, which would by itself justify the rate of Rs. 2.40 per SMS message. In fact, the stand is that these are in the nature of confidential proprietary information. Moreover, it is quite clear that while there may have been many sponsors of the programme KBC and Airtel was one of them, in respect of the HSHS contest, announced and conducted in tandem with the KBC, there was a special business relationship between Star Plus TV and Airtel which included, inter alia, some undisclosed arrangement of sharing the net earnings from the SMS’s. These facts on record also lead to the conclusion that there is some force in the complainant’s contention that the HSHS contest was, in fact, an attempt to (at least, indirectly) promote the business interests of both OPs. 1 and 2. 

            Therefore, it is our view that there is nothing on record to establish that either of the OPs made it clear that the prizes for the HSHS contest would be offered to the participants from the funds collected out of the charges for SMS’s sent by the participants themselves or that the HSHS contest was being conducted out of other sources of funds or that Airtel would not pay any amount from its collection from SMS’s to Star TV or that the HSHS contest was not with a view to promoting the business interests of Star TV and Airtel. Such offering of the gifts/prizes when it is fully or partly covered by the amount charged through SMS’s  as a whole is an unfair trade practice as the same is not disclosed to the contestants.

             It is true that participation in the programme by the consumers was voluntary but at the same time it was due to the temptation of getting prize money of Rs.2 lakhs by sending correct answers through SMS. 

            Further, even if the SMS rates were declared but the prize/gift amount was distributed out of the revenues collected from the SMS charges, it amounts to unfair trade practice as contemplated under sub-clause (3) of section 2(1)(r) of the Act. 

            In this view of the matter, it is apparent that Opposite Parties adopted deceptive practice and permitted offering of prizes by suppressing the fact that the prizes would be distributed out of collection of amount through SMS. Normally, contestant would gather impression that prize money of Rs.2 lakhs is offered free of charge even though it is fully covered by the amount charged in a transaction as a whole. In temptation of getting the prizes, the contestants would not bother to spend small additional amount for sending SMS messages which would result in large profit to the opposite parties. The common consumer is vulnerable to such enticement. 
             In view of the aforesaid finding, we are not discussing the second contention of the complainant that conduct of such a contest was for the purpose of promoting directly or indirectly the business interests of the opposite parties which also amounts to unfair trade practice as defined under section 2(1)(r)(3).

 B.        MAINTAINABILITY OF THE COMPLAINT
            The learned counsel for the OPs have vigorously contended that the complaint is not maintainable under the CP Act in view of the provisions of section 14 of the TRAI Act. For this purpose, heavy reliance is placed on section 14A which, inter alia, provides that only the TDSAT would adjudicate any dispute “between a service provider and a group of consumers”.

            It is to be stated that the dispute in the present case is not between a telecommunication (telecom) service provider and a group of consumers qua the services which are required to be rendered by that service provider. The term ‘service provider’ as defined in section 2(1)(j) of the TRAI Act means “the Government as a service provider and includes a licensee”. As provided under section 2(1)(e) of the said Act, “licensee” means “any person licensed under sub-section (1) of section 4 of the Indian Telegraph Act, 1885 for providing specified public telecommunication services”.

            OP no.2 can be considered to be a licensed Telecommunication (telecom) service provider under the TRAI Act but it is important to distinguish that the dispute does not pertain to the entertainment or telecom services which are provided by Star TV or Airtel. The dispute pertains to unfair trade practice, as contemplated under section 2 (1) (r) (3) of the CP Act, adopted by OPs no.1 and 2 in offering prizes for the HSHS contest out of the monies collected from the contestants, without making it known to them.  It is to be stated that even the opposite parties specifically averred and emphasized that there is no violation of tariff prescribed by the TRAI. In such set of circumstances, there is no question of approaching the TDSAT. Therefore, it cannot be said that such a dispute can be adjudicated only by the TDSAT.

            Further, in the present case, the complainant is a Society which is to be considered as an individual who is entitled to file a complaint under the CP Act for protecting the rights of the consumers as a whole and that is specifically provided under the CP Act as well as under the TRAI Act. Under section 2(1)(b) of the CP Act, a complaint can be filed by any voluntary consumer association registered under the Companies Act or under any other law for the time being in force. It can also be filed by one or more consumers where there are numerous consumers having the same interest. In the present case, numerous consumers have not approached us but a voluntary consumer association has filed this complaint and it is specifically provided under section 14-B of the TRAI Act that such a complaint is maintainable before the consumer fora.

              In support of the contention that the complaint is not maintainable before this Commission, learned counsel for the OPs have relied upon the judgment in the case of  Grahak Hitvadhini Sarvajanik Sansthan vs. Intermedia Cable Communications Pvt. Ltd., (Revision Petition  No.87 of 2005) decided on 17.11.2006.  In that case, it was contended by the consumer organisation on behalf of the cable operators that restricted trade practice was adopted by the service provider and the broadcaster in that the cable operator could not give the cable connection beyond the area which was assigned to the latter, was an is unfair trade practice. That dispute would clearly fall within the ambit of section 14 of TRAI Act, 1947 and, hence the decision thereon would have no bearing on the issue to be decided in the present case. Similarly, the judgments in the cases of Cellular Operators Association of India vs. Union of India [(2003) 3 SCC 186] and Clariant International Ltd. Vs. Securities & Exchange Board of India [(2004) 8 SCC 524] have no bearing on deciding the question of unfair trade practice as envisaged under section 2(1)(r) particularly, sub-clause (3) thereof.

 C.        NON - JOINDER OF PARTIES
            Learned counsel for the OPs have further contended that during the HSHS contest, apart from Airtel, SMS’s were also sent through BSNL and MTNL; yet they are not joined as Opposite Parties and the complainant deliberately omitted them as Opposite Parties even after this deficiency was pointed out in the reply filed by OP no.1.

            In our view, even if BSNL and MTNL have not been joined as Opposite Parties, it cannot be contented that the complaint is not maintainable. It is not denied by either OP that OP no.2 received 58 million SMS’s and collected large amount. With regard to BSNL and MTNL, there is nothing on record to suggest that they too recovered large amounts from the call/SMS charges for the HSHS contest and that they both (or, either) used the said amount or a part thereof for sharing the cost of the prizes. The prizes were distributed from the large amount of Rs.13.92 crore received by OP no.2 through SMS’s.

D.        CONCLUSION
            In view of the foregoing discussion, the complaint is allowed partly. Star Plus TV and Bharti Airtel Ltd. are held to have violated the provisions of section 2 (1) (r) (3) of the CP Act in conducting the “Har Seat Hot Seat” contest which was in conjunction with the main television show, “Kaun Banega Crorepati” and thereby adopted unfair trade practice. 

           From the facts stated above and on the basis of the admitted fact that Opposite Party No.2, Bharti Airtel Ltd. received 58 million SMS text messages, it goes without saying that this practice resulted in to increase their business. Further, normal charge of the 58 million SMSs would have fetched only a maximum of Rs.58 million, i.e., Rs.5.8 crore.  

          As against this, they received a large amount of Rs.13.92 crore from SMS messages. Further, the excess revenue (Rs.13.92 crore minus Rs.5.80 crore) comes to Rs.8.12 crore. Out of this, they distributed prizes amounting to Rs.1.04 crore. Still, the surplus revenue comes Rs.7.08 crore. However, in such a case, there is no question of paying any compensation to the complainant because the complainant is a voluntary consumer organisation which has highlighted the unfair trade practice committed by Star Plus TV and Bharti Airtel Ltd. But, at the same time, in terms of proviso to section 14(1)(d), this would be a fit case for awarding punitive damages. Considering the large amount of profit earned and the large number of consumers affected, this would be a fit case for imposing punitive damage of Rs.1 crore which only comes to approximately 14% out of the surplus revenue of Rs.7.08 crore. 
           In the result, the Star Plus TV and the Bharti Airtel Ltd., Opposite Parties No.1 and 2, are directed to pay jointly and severally damages of Rs.1 crore. They are hereby directed to deposit the said sum of Rs.1 crore with the Registrar of this Commission, who in turn, shall deposit the same to the credit of the Consumer Welfare Fund (Rule 9). The Opposite Parties No.1 and 2 are also directed to pay Rs.50,000/- to the Complainant towards litigation costs. 
           We highly appreciate the efforts made by complainant, the Voluntary Consumer Association. We also appreciate the services rendered by Shri Atul Nanda, Amicus Curiae.
NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION

REVISION PETITION NO. 2231   OF  2000
(From the order dated   28.7.2000  in  Appeal No.1143/98 

            of the State  Commission,  Punjab)

 Union Government of India, Department of Railways

through Divisional Manager, Firozepur Division                                    …               Petitioner

Vs.

R.L. Aggarwal                                                                          …               Respondent

BEFORE:
                        HON’BLE MR. JUSTICE D.P. WADHWA,  PRESIDENT
                        HON’BLE MR. JUSTICE C.L. CHAUDHRY, MEMBER.
HON’BLE  MR. JUSTICE J.K. MEHRA, MEMBER.
MRS. RAJYALAKSHMI RAO, MEMBER.
MR.  B.K. TAIMNI, MEMBER.
Parking at railway station - contractor charging higher amount  than fixed by the railways - no proper action by the railways against the contractor.   Held- both railway and contractor deficient in service.   Direction was also   issued to display sign boards at   conspicuous places  for the charges for parking. 
For the petitioner                                  :           Mr. Neeraj Kumar Singh, Advocate

                                                                        O R D E R
DATED THE   23rd    May,   2001.
JUSTICE D.P. WADHWA, J.(PRESIDENT).
This petition is by the Railways seeking revision of the order of the State Commission.  By the impugned order, State Commission held that there was deficiency in service rendered by the Railway Administration where Railway Administration could not stop exploitation of the public who park their vehicles in the parking lot licensed by the Railway Administration to a contractor.  State Commission held the  Railways and contractors jointly and severally liable to pay to the complainant compensation of  Rs.15,000/- and also imposed Rs.2000/- as costs.   The order of the State Commission  is dated 28th July, 2000.   One month’s time was given for making payments as per the order.  Railway Administration is the only petitioner before us and the complainant is the sole respondent.  The two contracts who had been held liable jointly and severally with the Railway Administration have not been impleaded as respondents.

Complainant parked his scooter at the cycle stand of the railway Station at Ludhiana.   Parking fee was 50  Paise as displayed on the board showing  the rates fixed by the Railway Administration.  However,  complainant was charged Rs.3/- by the  contractor.  When the complainant protested he was abused and insulted.  Complainant is a professor.  He protested  but of no avail.   He went to the Station Master who showed his helplessness and asked the complainant to write his complaint in the complaint book which was given to him.  Complainant duly recorded the complaint.  He was not communicated if any action was taken on this complaint in spite of his writing letters to the Station Master as well as to the Additional  Divisional Railway Manager at Ferozepur.  Complainant, therefore, approached the District Forum.  He sought refund of Rs.12/- i.e. Rs.9.50 plus Rs.2.50 with a prayer that Railway Administration and the contractor should be made directly responsible for the malpractice as the contractor used to fleece public.   As many as 300 scooters are parked at the cycle stand everyday.   Railway Administration said that after investigation  of the complaint, contractor was fined Rs.500/- which he deposited with the Railway Administration.   No further action was taken against him.   it was submitted before us that the contrator has since left the contract and new one has taken over.   It is not that the  contract of the previous contractor was terminated because of the complaint of complainant but rather because his period had expired.   Complainant also made a prayer that the amount charged in excess by the contractor from the public may be got refunded from the contractor or the Railway Authorities and be deposited in the consumer welfare funds.  This prayer  was  not acceded to by the District Forum.   however, District Forum held that there was no deficiency in service on the part of  the petitioner though it had taken action belatedly in the matter against the contractor by imposing a fine of Rs.500 on him.  District Forum refused to grant any relief to the complainant and went on to say:

“Moreover, charging of Rs.2.50 extra than the prescribed rate is too trivial a matter to be taken note of.  As such, no relief can be granted to the complainant in this complaint which is accordingly dismissed”.

Complainant was however, saved of  cost of the complaint.

 Both the contractors, previous one and the present had been  made parties  before the District Forum.   The matter was taken to the State Commission by the complainant.   Complainant contended that the contractor was dealing in unfair trade practice.   During the pendency of the appeal before the State Commission complainant received a draft of Rs.9.50 from the contractor of the parking lot.   This amount the complainant refused to accept.  He wanted to pursue his appeal.  He said it was not merely to get the amount of Rs.9.50 that he had taken all the trouble and bore huge expenditure involved in litigation.   He said his motivation  was that law of land should prevail and also to stop the   blatantly exploitation of the common people parking their vehicles at the parking lot under the Railway Administration which was being committed by the contractor right under the nose of the officials of the Railway Administration.  His further grievance was that anyone who objected to charging of the extra amount by the  contractor was insulted, humiliated and at times even manhandled.   State Commission remarked that courage and endurance of the complainant needed to be appreciated.   State Commission, therefore, looked into the terms of the lease agreement under which parking lot was leased by the Railway Administration to the contractor and held that there was deficiency in service for parking scooters and cycles at that place.   It was submitted by the complainant that the contractor never abided by the terms of the lease agreement and indulged in all sorts of malpractice by fleecing  the public.   State Commission, therefore, held that Railway Administration was equally liable for deficiency in rendering service or collection of more charges by the contractor than provided in the rules.   State commission, therefore, allowed the appeal, held the Railway Administration jointly and severally liable  to pay to the complainant Rs.15,000/- as compensation and Rs.2,000/- as costs.

Before concluding we may observe that the District Forum rather appreciating the action of the complainant coming before it and taking cudgels on behalf of general public who normally shy away, made fun of him by saying that charging  of Rs.2.50 extra than the prescribed rate was too trivial a matter for the District Forum to be taken notice of.   We do not approve of this remark by the District Forum.    It did not consider the gravity of  the situation and thought  of the case of the complainant  only in  isolation as one case.   We compliment the complainant for his stand.

Railway Administration enters into lease agreement for leasing out the parking lot.   It can put stringent conditions in case of any breach of the terms of the lease where particularly when the contractor charges higher amount or misbehaves with the customer.  Imposing a fine of  500  when 300 scooters are parked in the stand every day and when there is blatant over charge, is hardly a deterrent for a contractor.  Every  complaint  should be investigated immediately and if found correct, stringent action should be taken against the contractor even to the extent of terminating his contract.   Sign boards should be displayed at all conspicuous places near about the parking lot about the charges and also printed in bold letters on the receipt to be given for the parking.   The impugned order of the State Commission rather being an eye opener for the Railway Administration, it thought fit to challenge the same before us.

 We agree with the view taken by the State Commission and do not find any error in the reasoning of the State Commission for us to interfere with the same in the exercise of our jurisdiction under clause (b) of Section 21 of the Consumer Protection Act.  Revision petition is dismissed.

National Consumer Disputes Redressal Commission, New Delhi
Circuit Bench at Pune, Maharashtra
FIRST APPEAL NO. 720 of 2003
(From the order dated 28.8.2003 passed in Complaint No. 40 of 2002 by the State Commission, Goa)
Tata Finance Ltd.,  82, Mahakali Caves Road, Andheri
(East) Mumbai 400093. And Branch Office at
18th June Road,  Panajim,  Goa.                                                                      ….              Appellant
Versus
 Francis Soeiro, Son of lat Shri Anthony Cosmos Soeiro,
House No.925, Naik Waddo, Aldona, Bardez, Goa                                         ….              Respondent
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HON’BLE MR. JUSTICE M.B.SHAH, PRESIDENT.
HON’BLE MR. S.K.NAIK, MEMBER.
 For the Appellant                          :         Mr.P.M.Sharma, Advocate.
 For the Respondent                        :         In Person
 Dated  the 22nd Feburary , 2008
O R  D  E  R

M.B.SHAH, J. PRESIDENT
This cases illustrates how  a financial company can ruin a person who takes loan  from it  for earning his livelihood.

Admittedly, in this case, the Complainant used the new vehicle,  after having its body-building,  for 2 to 3 months,  and the same was seized from the Complainant on the ground that he failed to pay instalments. Thereafter, it was auctioned and sold at unjustifiably low price. By such an act, the Complainant, a poor person, who has taken loan for purchase of the chasis and thereafter spent huge amounts for its body-building, seats, accessories, etc., again by  taking loan from the relatives, has lost his life saving and is made a debtor. His entire dream of having a vehicle for self-earning/employment is frustrated for years together.  

The State Commission accepted the say of the Complainant that the Appellant unjustifiably, arbitrarily and mala fidely took away the vehicle, Tata LP 407,  for the purpose of which the Complainant has taken a loan of Rs.3 lakhs from the Appellant for purchase of chasis and sold it thereafter. 

Against the order dated 28.8.2003 passed by the State Consumer Disputes Redressal Commission, Panaji, Goa, in Complaint No. 40 of 2002, Appellant, Tata Finance Ltd., has preferred this appeal.

It is the say of the Complainant that loan was taken for the purchase of chassis of Tata LP 407. At the time of taking the loan, he was required to pay Rs.31,839/- which included service charges of Rs.1,500/-. And, thereafter, he was required to pay monthly instalment of Rs.10,700/- p.m. for a period of 35  months. It is further contended that:  
 .(a)    the signature of the Complainant was taken on the agreement dated 1.2.1999 but the same was not given to him till a police complaint was lodged on the ground of forceful possession of the vehicle by the Opposite Party – Financier. 
 .(b).   after purchase of the vehicle, the vehicle was required to be kept in the garage for body building and it took unduly long time and hence he could ply the vehicle only in September, 1999.
 .(c).   he was required to spend Rs.2,23,550/- for its body building, seats, accessories, etc., so as to bring the vehicle road-worthy, and, for this purpose, he was required to sell jewellery and also obtained loan from other persons.
Thereafter, within four months, the Opposite Party forcefully took away the possession of the said vehicle on the ground that  there was failure to pay instalments. It is contended by him that by letter dated 03.01.2001 the Appellant demanded some excess amount. At that time, he drew the attention of the representative of the Appellants at Goa that he had made the payments regularly.  Despite this, they forcibly took possession of the vehicle on 27th January, 2001.  For this purpose, a complaint was lodged at Police Station. He further contended that despite repeated visits to the Appellant’s office at Bombay and Goa the vehicle was sold to a third party and the Appellant refunded only amount of Rs.26,190/- to the Complainant.
Before the State Commission, as none appeared for the Opposite Party despite service of summons by the Commission as well as notice by post, the State Commission decided the matter on the basis of evidence brought on record by the Complainant. The State Commission accepted the say of the Complainant that he paid, in all, Rs.3,55,500/- towards instalments for the loan of Rs.3,00,000/- which he had taken, and, that the Appellant negligently did not include certain payments made by the Complainant and proceeded under the false belief that the Complainant had defaulted in paying some instalments. The State Commission also held that as per Clauses 18 and 20 of the hire purchase agreement entered into between the parties Appellant was required to issue notice prior to confiscation/repossession of the vehicle and there was nothing to show that such notice was given before repossessing the vehicle. Thereafter, the State Commission observed  that the draconian action of confiscation of the vehicle amounted to grave deficiency in service on the part of the Appellants. The State Commission accepted the version of the Complainant that for making the luxury passenger bus the Complainant was required to spend Rs.7,55,854/-. Therefore, it directed the Appellant to pay the said amount with interest at the rate of 15% p.a., and also to pay exemplary costs quantified at Rs.50,000/-
At the time of hearing of this appeal, the learned counsel appearing on behalf of the Appellant firstly contended that the ex-parte impugned order passed by the State Commission requires to be set aside and an opportunity should be given to the Appellant to defend its case.
It is difficult to accept the aforesaid contention because after service of summons and the notice by post, for which acknowledgement is received  by the State Commission, if officers of the Appellant were negligent in not appearing before the State Commission, there was no alternative for the State Commission but to proceed ex-parte. Hence, on this ground the order passed by the State Commission cannot be said to be in any way erroneous. 
Further, if we remit the matter to the State Commission for retrial after a lapse of six years, the whole purpose of speedy trial would be frustrated, and the poor consumer who has taken loan from all the sources would be at a great loss.
On merits, the learned counsel for the Appellant, however, relied upon the notice dated 3.1.2001 given by the Appellant to the Complainant wherein it has been stated as under:
“As your are aware, we had entered into the above Hire Purchase Agreement with you Mr.Francis Soeiro as hirer and pursuant thereto entrusted to you the hirer the captioned vehicle on hire purchase basis.
                     As per the terms and conditions of the hire purchase agreement and more particularly the Second Schedule thereof, you hirer are required to pay the monthly hires on the stipulated dates as incorporated therein.
                       You the hirer have failed to pay the monthly hires as indicated below. Consequently, on account of the said delay/arrears, you are also liable to pay us compensation for the said due dates in the line with the agreement together with further compensation till the date of payment.
Arrears of monthly hires are as under:
	 Sl. No.
	Due Date
	Hire Amount

	1.
	15.7.2000
	5,000.00

	2.
	15.8.2000
	11,350.00

	3.
	15.9.2000
	11,350.00

	4.
	15.10.2000
	11,350.00

	5.
	15.11.2000
	11,350.00

	6.
	15.12.2000
	11,350.00

	 
	Total Amount
	61,750.00


                    We, therefore, hereby call upon you to pay the full overdue amount and the compensation thereof within 14 days from the date thereof, failing which we shall take further action as we are entitled to under the Hire Purchase Agreement to recover our dues.”

 As against this, the Complainant immediately pointed out that there were no defaults in payment of the instalments as stated in the said notice. He further pointed out that the demand of instalment at the rate of Rs.11,350/- is also unjustified. Because, as per the original agreement, the Complainant was required to pay a sum of Rs.10,700/- as instalment. In support of his contention and from the chart which is produced on record  by the Appellant, it is apparent that 
-      on 26.6.2000 the Appellant has received cash amount of Rs.11,350;
-      instalment cheque dated 15.2.2000 for a sum of Rs.11,350/- was cleared;
-      instalment cheque dated 15.4.2000 for a sum of Rs.11,350/- was cleared;
Similarly, Cheques dated 15.5.2000; 15.6.2000; 15.7.2000; 15.8.2000; 15.9.2000, all for the sum of Rs.11,350/- each were cleared. 
It is true that cheques dated 15.10.2000, dated 15.11.2000, and dated 15.12.2000 were not cleared. But, as per the notice, the demand was for six instalments. Therefore, the aforesaid notice stating that there was failure on the part of the Complainant to pay the instalments on 15.7.2001, 15.8.2000, and 15.9.2000, is totally unjustified. 
For this purpose, Respondent who is appearing in person vehemently pointed out that he repeatedly requested the officers of the Appellant at Goa and Bombay that he has paid the instalments for the month of July, August, and September, and, therefore, notice demanding the said amount be cancelled and possession of the vehicle be not taken.
However, the learned counsel appearing on behalf of the Appellant vehemently contended that there were default/defaults prior to 15th June, 2000. He, therefore, contended that the Appellant was justified in seizing the vehicle and selling the same. He further submitted that before sale also notice was given to the Complainant. 
In our view, when the notice demanding exaggerated amount is issued and the person who has taken the loan from various sources including the loan for purchasing the chassis from the Appellant would not be in a position to pay the said unjustified amount. Because of the alluring advertisement Complainant took an adventure of purchasing chassis and of building a luxury passenger vehicle and has suffered immensely by forcefully taking away the possession of the vehicle by the Appellant.  
Further, it is to be reiterated that to take possession of the vehicle by use of force cannot be justified. It is to be stated that the Complainant had not used the vehicle. He had used the vehicle only for 2 to 3 months and the vehicle was seized from the Complainant. Thereafter, it was auctioned and sold unjustifiably at a low price.  By such an act of the appellant, a poor man who has taken loan for purchase of the chasis and for building body has lost his life saving and is made a debtor. His entire dream of having a vehicle for self-earning/employment is frustrated for years together. 

Hence, in such circumstances it cannot be said that the order passed by the State Commission directing the Appellant to refund the loss suffered by the Appellant can be said to be in any way erroneous or illegal.
In the result, the appeal is dismissed. There shall be no order as to costs.
NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION
NEW DELHI
REVISION PETITION NO. 1328 OF 2003 
(From the order dated 3.1.03 in Appeal No. 403/02 of the State Commission, Jharkhand)

Tip Top Dry Cleaners                                                                                           …        Petitioner 

Versus

Sunil Kumar                                                                                                       …        Respondent

BEFORE :

HON'BLE MR. JUSTICE D.P.WADHWA, PRESIDENT.
MRS. RAJYALAKSHMI RAO, MEMBER.
MR. B.K. TAIMNI, MEMBER.
HON’BLE MR. JUSTICE K.S. GUPTA, MEMBER
 Small print – contract – loss of clothes by dry cleaner – conditions printed on the back of receipt – does not amount to binding contract.
For the Petitioner           :           Mr. S.K. Mishra,  Advocate 

2.05.03
O  R  D  E  R

 
        It is the Opposite Party who is Petitioner before us.  It appears that the Petitioner runs a dry cleaning shop.  Certain clothes were given by the Complainant for dry-cleaning, which were lost by the Petitioner.  On a complaint filed by the Respondent, District Forum granted a sum of Rs.10,050/- towards the costs of garments, Rs.5,000/- as compensation and Rs.500/- as costs.  Appeal against this order filed by the Petitioner/Opposite Party before the State Commission was also dismissed. It is submitted before us that the State Commission did not take into account the conditions on the back of the receipt issued while giving the garments for  dry cleaning purpose.  We have put it to Mr. Mishra whether the receipt was signed by the Complainant.  Obviously, the answer is negative but even in common parlance when a customer gives his garments for dry-cleaning, the receipt is not signed by the customer and as a matter of fact nobody reads the conditions on the back of the receipt.  There is a concurrent finding of fact recorded both by the District Forum and the State Commission. Revision Petition is dismissed.                                                                                                               

                                                                                                                            (D.P.WADHWA)

                                                                                                 PRESIDENT

                                                                                       ( RAJYALAKSHMI RAO)

                                                                                                   MEMBER

                                                                                                    (B.K. TAIMNI)

                                                                                       MEMBER

                                                                                                     (K.S. GUPTA)

                                                                                                            MEMBER

NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION

NEW  DELHI
CONSUMER  COMPLAINT  NO.           82             OF             2006

 Atul Nanda & Anr.                                                                                         …      Complainants

Versus

Reserve Bank of India & Ors.                                                                          …      Opposite Party
BEFORE :
HON’BLE  MR. JUSTICE  M.B. SHAH,  PRESIDENT
MRS. RAJYALAKSHMI  RAO,  MEMBER
14.07.2008
 ORDER

             Complainants have contended that there is deficiency in service by various banks in giving credit to the payee when the cheque is encashed and there is large float, which is enjoyed by the Banks for their benefits.
          On receipt of the Notice, RBI filed its affidavit on 9.11.2006 stating that RBI has deregulated the banking business on the aforesaid aspects by issuing circular dated 1.11.2004 and has directed the banks to lay down their own policy.  The said circular is as under :
“Committee on Procedures and Performance Audit on Public Services (CPPAPS)- Formulating policy for (i) Immediate Credit of local / outstation cheques (ii) Time Frame for Collection of local / outstation cheques and (iii) Interest Payment for delayed collection 
As you are aware, Reserve Bank has been issuing instructions, from time to time, to banks on issues relating to (i) Immediate credit of local / outstation cheques (ii) Time frame for collection of local / outstation cheques and (iii) Interest payment for delayed collection. The instructions in this regard are briefly summarised below:
2.(i) Immediate Credit of local / outstation cheques: Banks were advised to afford immediate credit in respect of outstation cheques upto Rs.2,500/- subject to certain conditions such as bank being satisfied about the proper conduct of the customers’ accounts etc., which was raised to Rs.15,000/- vide our Circular DBOD.No.Leg.BC.21/09.07.007 dated August 23, 2002.
(ii) Time Frame for Collection of Local / Outstation Instruments: We had vide our Circular DBOD.No. BC.No.59/09.07.007 dated May 17, 1995 stipulated the time frame for collection of outstation cheques in the four metropolitan centers having MICR cheque clearing system, in respect of State capitals and centres with more than 100 bank offices as also in case of local cheques.
(iii) Interest payment for delayed collection: We had advised banks vide our Circulars DBOD.No.Leg. BC.88/C.466(IV)/88 dated February 4, 1988 and DBOD.No.BC.147/09.07007/99-2000 dated March 9, 2000 to pay interest at the rate as applicable for appropriate tenor of fixed deposit for the period of delay beyond 10 / 14 days in collection of outstation instruments. Banks were also advised vide the circular dated March 9, 2000 to pay penal interest at the rate of 2 per cent above fixed deposit rate applicable for abnormal delay caused by branch in collection of outstation instruments.
3. On a comprehensive review of the technological progress in payment and settlement systems and the qualitative changes in operational systems and processes that have been undertaken by a number of banks, it is observed that prescription of a single set of rules may not be appropriate. Pertinently in most countries banks are obliged to develop their own individual policy / procedures relating to collection of cheques and also provide due disclosures to the customers on the bank's obligations and the customers' rights. Hence, efficiencies in collection of proceeds and providing funds to customers in time is best achieved through a spirit of competition among the banks rather than through issue of guidelines by RBI.
4. Keeping in view the above, it has been decided to withdraw the instructions issued regarding (i), (ii) and (iii) above, leaving it to the individual banks to formulate policies in this regard. Banks should consequently formulate a comprehensive and transparent policy covering all the above three aspects, taking into account their technological capabilities, systems and processes adopted for clearing arrangements and other internal arrangements for collection through correspondents. Further, they may also review their existing arrangements and capabilities and work out a scheme for reduction in collection period. Adequate care also may be taken to ensure that the interests of the small depositors are fully protected. The policy framed in this regard should be integrated with the deposit policy formulated by the bank in line with the IBA's model deposit policy. The policy should clearly lay down the liability of the banks by way of interest payments due to delays for non-compliance with the standards set by the banks themselves. Compensation by way of interest payment, where necessary, should be made without any claim from the customer. 
5. The policy may be placed before the Board of the Bank alongwith our current instructions and the Board's specific approval should be obtained on the reasonableness of the policy and the compliance with the spirit of our guidelines. 
6. Banks may thereafter ensure that wide publicity is given to the policy formulated by the them in this regard by placing it on the web-site and also displaying the same on the notice board in their branches. The customers should be clearly apprised of the assurances of the bank on the services on these aspects at the time of establishment of the initial relationship be it as a depositor, borrower or otherwise. Further, they may also take necessary steps to keep the customers duly informed of the changes in the policy formulated by them from time to time.
7. The above guidelines have been issued to ensure that the obligations of the bank to the customers and the rights of the customers stand clearly established and observed in practice without demur. However, it may please be noted that the Reserve Bank of India and the Banking Ombudsman would continue to exercise the prerogative to examine any dispute which may arise between the bank and any of its customer, vis-à-vis their published policies and procedures. 
8. Please acknowledge receipt.”
 After hearing learned counsel for the parties on various dates, RBI has also filed an affidavit dated 24.9.2007 wherein it has been stated as under :
“Pursuant to the circulars dated 9.2.2007 and 19.7.2007, Revised Cheque Collection Policies have been received by the Respondent Bank from around 35 Banks.  The policy as framed by the banks, essentially encompass the following :

a.      Policy on collection of cheques payable locally and at outstation centers;
b.     Time frame for collection of local and outstation cheques and the time after which credit will be afforded to customer accounts;
c.      Procedure for compensation in case of delayed collection;
d.      Manner of handling cases of cheques dishonoured or lost in transit; and
e.      Facility of immediate credit of local/outstation cheques.
 A perusal of the Cheque Collection Policies, forwarded by the Banks, reveal that while for local cheques a time limit has been set out, for outstation cheques, many of the public sector banks have specifically put a maximum period of 14 days for collection of cheques, even to remote centers, while for other centers, time-schedule given by them is varying, considering the logistic difficulties faced by them”.

  On the basis of the aforesaid circular, various banks have framed their own policy with regard to the alleged float.  The policy can be divided into two parts :
i)                   Local  Cheques and
ii)                 Outstation Cheques
 For the local cheques, after hearing all the parties, on 21.5.2007 we passed the following order : 
“For the local cheques, it has been pointed out that most of the Banks who have filed affidavits and have stated that credit and debit of the cheques is being given or would be given on the same day”.  

 
          However, it has been pointed out that in some cases, if the cheque is presented after cut-off time, credit may be given on the next day.

           For the collection of outstation cheques, various banks have framed their own policies.  Those policies are tabulated and produced before this Commission along with affidavit dated 24.9.2007.  In that affidavit, a comprehensive chart is produced on record in respect of cheque collection policies.  This is on the basis of the directions issued by this Commission and after reviewing their respective cheque collection policies.

          From the chart produced on record, it appears that, almost all the banks take maximum period up to 7/10/14 days for collection of the outstation cheques.  It has also been pointed out that if there is delay beyond 7/10/14 days, interest at the Fixed Deposit rate or at a rate as per the respective circulars of the banks is to be paid to the payee of the cheque.
          Considering the aforesaid affidavit filed on behalf of the RBI, it is apparent that all the banks are required to give wide publicity to the policy formulated by them on various subjects as directed by the RBI.  It is also required to display the same on the Notice Board in all their branches.
              On the basis of the various policies framed by the Banks and the RBI directions, it is directed that:

(a).    For the local cheques credit and debit shall be given on the same day or at the most on the next day.

(b).    The maximum period for collection of outstation cheques shall be 7/10/14 days. And, if there is any delay in collection of the said chques beyond the period of 7/10/14 days, interest at the fixed deposit rate, or at a specified rate as per the respective policy of the banks, is to be paid to the payee of the cheques; 

(c).    The salient features of the policy with regard to the collection period of outstation cheques and interest payable thereon in case of delay shall be published on the notice board in a precise manner in bold/visible letters at conspicuous place in every branch. 
All the banks are, therefore, directed to comply with the same within a period of two weeks, if they have not complied with the aforesaid RBI directions uptil now.
(d).    A copy of the complete policy shall be made available by the Branch Manager, if the consumers require the same for reading.
(e).    The salient features highlighting the rights of the consumers shall also be displayed on the notice board of each branch of the Banks.

(f).     Needless to say that the RBI would monitor the directions given by it as well as this Commission.
           Stand over to 28th July 2008.
                                                                                                                               ( M.B.  SHAH)
PRESIDENT
(RAJYALAKSHMI  RAO)
MEMBER
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M.B.SHAH, J., PRESIDENT

 I.    These  Revision Petitions are filed by the Reserve Bank of India and Maratha Co-operative Bank Ltd. and it is repeatedly contended that once a prohibitory Order under Section  35A  of the Banking Regulation Act, 1949 is passed, the Consumer Fora would have no  jurisdiction to entertain the complaint  and pass  an order directing the Bank to pay the amount.
           In our view, the said submission is without any substance for the reasons stated below:
           For this purpose, it would be necessary to reiterate that section 3 of the Consumer Protection Act, 1986 specifically provides that provisions of the Consumer Protection Act, 1986 shall be in addition to and not in derogation of the provisions of any other law for the time being in force.    Moreover,  similar  provision exists in section 2 of the Banking Regulation Act, 1949, which reads as under:
“2.     Application of other laws not barred.-  The provisions of this Act shall be in addition to, and not, save as hereinafter expressly provided, in derogation of the [Companies Act, 1956(1 of 1956], and any other law for the time being in force”.

 
          In the present case, there is no law or rules or regulations which bar the jurisdiction of the Consumer Fora.  Law on the subject is settled by the Apex Court.  In  Kishore Lal v. Chairman, ESI Corpn.,(2007) 4 SCC 579  (Para 17)  the Apex Court held as  under:
 “17.      It has been held in numerous cases of this Court that the        jurisdiction of a consumer forum has to be construed liberally so as to bring many cases under it for their speedy disposal.  In the    case of M/s. Spring Meadows Hospital and Another v. Harjot Ahluwalia and Another, AIR 1998 SC 1801, it was held that the CP Act creates a framework for speedy disposal of consumer disputes and an attempt has been made to remove the existing evils of the ordinary court system.  The Act being a beneficial legislation should receive a liberal construction.  In State of Karnataka v. Vishwabarathi House Building Co-op. Society and  Others, AIR 2003 SC 1043, the Court speaking on the       jurisdiction of the consumer fora held that the provisions of the said Act are required to be interpreted as broadly as possible and  the fora under the CP Act have jurisdiction to entertain a complaint despite the fact that other fora/courts would also       have jurisdiction to adjudicate upon the lis.  These judgments have been cited with approval in paras 16 and  17  of  the  judgment   in       Secretary, Thirumurugan Cooperative Agricultural Credit  Society v. M. Lalitha and Others,  (2004) 1 SCC 305.  The trend of the decisions of this Court is that the jurisdiction of the consumer forum should not and would not be curtailed unless there is an express provision prohibiting the consumer forum to take up the matter which falls within the jurisdiction of civil court or any other forum as established under some enactment.  The Court had gone to the extent of saying that if two different fora have jurisdiction to entertain the dispute in regard to the same subject, the jurisdiction of the consumer forum would not be barred  and the power of the consumer forum to adjudicate upon the dispute could not be negated”.   
            Secondly,  the prohibitory order issued under Section 35A of the Banking Regulation Act, 1949, inter alia, provides as under:

           “The Maratha Cooperative Bank Ltd., Hubli, as from the close of business on February 3, 2004, shall not, without prior approval in writing from the Reserve Bank of India, grant or renew any loans and advances, make any investment, incur liability including borrowal of funds and acceptance of fresh deposits, disburse or agree to disburse any payment whether in discharge of its liabilities and obligations or otherwise, enter into any compromise or arrangement and sell, transfer or otherwise dispose of any of its properties or assets except to the extent and in the manner provided hereunder:

          (i) to (v)       …..

          (vi).    Payment of premium payable to the Deposit Insurance and Credit Guarantee Corporation

          (vii)    …..

          (viii)   Shall not incur or extinguish any other liability unless specifically approved in writing by the Reserve Bank of India.”

           Mere reading of the aforesaid prohibitory order would indicate that there is no prohibition in filing complaint under Consumer Protection Act, 1986 or suit by a depositor. It only prohibits payment of any amount to the depositors. Such being the case, there is and there cannot be any prohibition to the Consumer Fora entertaining a complaint under the Consumer Protection Act, 1986 and crystallizing the amount due and payable to the aggrieved consumer(s) who are depositors of the bank in question.

          Hence, the main contention of the RBI   that the Consumer Fora have no jurisdiction to decide the matter is without any substance and is rejected.
II.      To what extent can the Consumer Protection Act, 1986 come to the rescue of a consumer who finds himself in a helpless position, because:
-                     he, a middle class or a poor employee, invested his savings in a cooperative bank on the promises of the bank to pay one or two per cent more interest than what is offered by the nationalized banks;
 -                     the amount invested may be for the marriage ceremony of his/her daughter or son, for education of the children, for medical treatment of the members of his/her family, to meet any other exigencies in life  and/or for various such other purposes; 
 -             Before the fixed deposit matures, in public interest, the RBI issues a notification under Section 35A of the Banking Regulation Act, 1949 and prohibits the bank not to repay the proceeds of the FDRs despite their maturity;
 -             What is the remedy available to the poor investor/consumer in such a situation?
 -            That too, in a case, where the prohibitory order issued by the RBI remains in force for years together -  Is there anyone to look at the consequences?
 III.     Further, the Deposit Insurance and Credit Guarantee Corporation Act, 1961 (hereinafter referred to as the DICGC Act) provides insurance cover to small depositors. The said Act  remains on paper because the Act is framed in such a way that such insurance cover would come into operation when there is a winding up order or liquidation order as provided under Section 16 of the said Act. The whole purpose of extending insurance cover to the small depositors is thereby frustrated, because in the hope of reviving the bank or for other reasons, the RBI does not permit the bank either to operate or does not pass the order for liquidation. 
 IV.     Hence, for finding out a reasonable solution to the problems faced by the poor or middle class or poor employees who invested their money in a cooperative bank, this Commission passed several orders from time to time. However, these could not achieve any result, because of the stone-walling approach of all concerned. The said orders are referred as under: 
 Various Orders 
A.      On 3.8.2007, the following order was passed :
“From the record, it appears that because of the directions issued by the Reserve Bank of India (RBI), the Bank is not in a position to refund the amounts payable on or after the date of maturity of the FDRs.   Most of the depositors are from lower middle class who had deposited their hard earned money for getting the higher rate of interest from the Bank.   After passing of the Order under Section 35A of the Banking Regulations Act, there is total negligence on the part of the officers of the Bank in not ensuring that appropriate action is being taken either for winding up of the bank or for revival and for withdrawing its order. Such delay causes lot of harassment to the depositors.  The depositors are required to produce on record medical certificates and medical bills for getting the money released.

 

The concerned officers discharge their duty as usual with utmost delay and without any concern for the suffering of employees/poor persons who have deposited their life savings with the Bank.    If prompt action is taken,  at  least  the amount  up to Rs.1 lakh, payable by the General Insurance Corporation, can be released in favour of the depositors on the basis of statutory insurance cover, or, in the alternative, concerned bank can restart its functioning.

 It appears that the officers of RBI are not in a position to curtail the delay for one or other reason.  In such a situation, for getting relief, consumers all over the country are knocking the doors of the consumer fora because they are hard-pressed.

 However, to find out a solution, fix the matter for final disposal on 29th October 2007 at 2.30 PM.”

 B.                Thereafter, on 26.11.2007, the following order was passed:

                    “Heard the learned counsel for the parties.
          In all these matters the question which requires consideration is what should be the time limit or the period during which operation of the direction issued under Section 35-A of the Banking Regulation Act, 1949 should remain in force?  Whether it can remain in force for years together or for a reasonable period.
In our view, when no time limit is prescribed under the law, concept of reasonable period is adopted/accepted by the law laid down by the Apex Court. The result would be, after lapse of reasonable time the RBI either should cancel the licence of the Bank or, if possible, lift the ban so that Bank can be revived and made functional.
 
 C.               Thereafter, on 28.2.2008, the following order was passed:

             “Heard the learned counsel for the parties.
 This case illustrates how lethargy on the part of the officers, may be that of RBI, can harass small depositors in repayment of the fixed deposit amounts.  Admittedly, in the present case, on 21.1.2004, RBI passed an order under Section 35A of the Banking Regulation Act, 1949 restraining Maratha Co-operative Bank Ltd. from repaying the fixed deposit amounts beyond Rs.1000/-.   The consumers preferred complaints before the District Forum for return of the fixed deposit amount on maturity.  That amount was not paid.  Appeals were preferred before the State Commission.  The State Commission dismissed the Appeals by holding that it is the liability of the Bank.
Against that order, RBI has preferred Revision Petitions on the ground that the orders passed by the District Forum as well as by the State Commission violate the directions issued by the RBI.  Learned senior counsel, Mr.Anand, appearing for the RBI submitted that the stand taken by the RBI is in conformity with the law laid down by this Commission as well as by the Apex Court.  He further pointed out that by order dated 23.1.2008, licence of Maratha Co-operative Bank has been cancelled by RBI and official liquidator has been appointed by the State Government by order dated 2.2.2008.  He states that the Deposit Insurance & Credit Guarantee Corporation (DICGC) would pay the statutory amount as provided under Section 16 of the Deposit Insurance & Credit Guarantee Corporation Act, 1961 (DICGC Act) after following the procedure provided under Section 17 of the Act.
 Learned counsel for Maratha Co-operative Bank Ltd. contends that because of the direction issued by RBI under Section 35A of the Banking Regulation Act, the amount cannot be paid to the complainants. He states that against the order passed by the RBI cancelling the licence, the bank has preferred Appeal before the Secretary to the Govt. of India, Deptt. Of Finance.  
 From the facts stated above, it is apparent that from 21.2.2004, small depositors are not getting refund of their amount and the whole purpose of giving the “insurance cover” to the small depositors under the DICGC Act is frustrated.  For years together, order which is passed under Section 35A continues and the small depositors have to wait for their hard-earned money because RBI/ DICGC is taking undue advantage of the words which are used in Section 16, namely, winding up or liquidation.  That is to say, unless ‘winding up or liquidation order’ is passed, the DICGC keeps quiet and does not reimburse the small investors.  The maximum limit for payment under the said Act, is only up to Rs.1 lakh.
Section 16 of the DICGC Act reads as under:

                   (1)             Where an order for the winding up or liquidation of an insured bank is made, the Corporation shall, subject to the other provisions of this Act, be liable to pay to every depositor of that bank in accordance with the provisions of section 17 an amount equal to the amount due to him in respect of his deposit in that bank at the time when such order is made :

 Provided that the liability of the Corporation in respect of an insured bank referred to in clause (a) or clause (b) of sub-section (1) of section 13 or clause (a) or clause (b) of section 13C shall be limited to the deposits as on the date of the cancellation of the registration :
 Provided further that the total amount payable by the Corporation to any one depositor in respect of his deposit in that bank in the same capacity and in the same right shall not exceed one thousand and five hundred rupees.
 Provided further that the Corporation may, from time to time, having regard to its financial position and to the interest of the banking system of the country as a whole, raise, with the previous approval of the Central Government, the aforesaid limit of one thousand and five hundred rupees.
 Where in respect of an insured bank a scheme of compromise or arrangement or of 
reconstruction or amalgamation has been sanctioned by any competent authority and the said scheme provides for each depositor being paid or credited with, on the date on which the scheme comes into force, an amount which is less than the original amount and also the specified amount, the Corporation shall be liable to pay to every such depositor in accordance with the provisions of section 18 an amount equivalent to the difference between the amount so paid or credited and the original amount, or the difference between the amount so paid or credited and the specified amount, whichever is less :
 Provided that where any such scheme also provides that any payment made to a depositor before the coming into force of the scheme shall be reckoned towards the payment due to him under that scheme, then the scheme shall be deemed to have provided for that payment being made on the date of its coming into force.

 (3)             For the purposes of this section, the amount of a deposit shall be determined after deducting therefrom any ascertained sum of money which the insured bank may be legally entitled to claim by way of set off against the depositor in the same capacity and in the same right.
 (4)             In this section, -
 (a)      “original amount” in relation to a depositor means the total amount due by the insured bank immediately before the date of coming into force of the scheme of compromise or arrangement or, as the case may be, of reconstruction or amalgamation to the depositor in respect of his deposit in the bank in the same capacity and in the same right : Provided that where under the proviso to sub-section (2), the scheme is deemed to have provided for any payment being made on the sate of its coming into force, the amount of such payment shall be included in calculating the original amount :
     (b)       “specified amount: means one thousand and five hundred rupees, or as the case                   may be, the amount fixed by the Corporation under the third proviso to sub-section (1).
 It is true that on one ground or the other, bureaucracy can delay proceedings at every stage.  For 4 years, depositors were required to wait and litigate before the District Forum and the State Commission as well as before this Commission. It was contended that till January 2008, no order was passed for winding up or liquidation of the insured bank and since the direction issued by the RBI was in existence, the deposited amount was not to be refunded.  Now that statutory hurdle is over.  Despite this, Mr.Anand submits that the amount would be paid after following the procedure prescribed under Section 17 because liquidator has to submit the list of the creditors.   It appears that this procedure would take further long time.  However, in the present case, the amount payable by the Maratha Co-operative Bank Ltd. is quantified by the District Forum as well as by the State Commission.  In these set of circumstances, RBI should not find any difficulty in directing the DICGC to pay the minimum amount at the earliest.  

           In this view of the matter, Notice be issued to Deposit Insurance & Credit Guarantee Corporation returnable on 27th March 2008 with a direction that a responsible officer of the Corporation shall personally remain present before this Commission on that date.
 Meantime, it would be open to the DICGC to pay up to Rupees one lakh to each of the depositor as provided under Section 16 of the DICGC Act.”
  V.         In view of the above stated gloomy state of affairs, the question that requires consideration is:

             Whether there should be reasonable time limit for continuing the prohibitory orders issued under Section 35A of the Banking Regulation Act, 1949?
           It is true that an order under Section 35A is an administrative order binding on the bank concerned. However, that administrative order affects a large number of depositors, may be, small or poor, and this causes a lot hardship particularly to such persons. Hence, the pertinent question is whether it can be justifiable if the prohibitory order continues beyond reasonable time to the detriment of the interests of such depositors of small or limited means. 

            It is established law that administrative powers in order that they are not abused are required to be exercised within a reasonable time.  

            The aforesaid principle would apply in the present case because the Legislature has conferred statutory powers on the RBI under Section 35A. That power is to be exercised, inter alia, in public interest and to prevent the affairs of any banking company being conducted in detrimental to the interests of the depositors. 

           In  Central Bank of India vs. Ravindra & Ors. [(2002) 1 SCC 367], the Apex Court held: “The power conferred by Sections 21 and 35A of the Banking Regulation Act, 1949 is coupled with duty to act.  ………”.  Further, the RBI is one of the watch dogs of finance and economy of the nation. It is and it ought to be aware of all relevant factors including credit conditions as prevailing which would invite its policy decisions.  

            To act is the duty of the RBI and therefore, not to act at appropriate time which causes a lot of hardship, inconvenience and loss would amount to deficiency in service.

            In the aforesaid context, if there is inaction, lethargy/delay in taking appropriate action within a reasonable time the depositors/consumers cannot be left in the lurch. 

            For dealing with such a situation, the following law laid down by the Apex Court would be applicable. Dealing with the general principles of judicial review and reasonableness of the administrative order, in the case of Union of India v. S.B. Vohra, (2004) 2 SCC 150, at page 172, the Apex Court held that: 

 “28. The broad principles of judicial review as have been stated in the speech of Lord Diplock in Council of Civil Service Unions v. Minister for the Civil Service22 i.e. illegality, irrationality and procedural impropriety, have greatly been overtaken by other developments, as for example, generally not only in relation to proportionality and human rights but also in the direction of principles of legal certainty, notably legitimate expectations.”
 

 “47. In a matter of this nature the appellant, with a view to show that its action is reasonable, was bound to perform its duties within a reasonable time. Reasonableness being the core of Article 14 of the Constitution of India would imply that the constitutional duties be performed within a reasonable time so as to satisfy the test of reasonableness adumbrated under Article 14 of the Constitution of India.”
            Further, in case where there is no period of limitation fixed by a statute, the act is required to be done within a reasonable time. For this, the Apex Court in Pune Municipal Corporation vs. State of Maharashtra, (2007) 5 SCC 211 at 223, para 30, the Apex Court observed thus:

“Where the law does not prescribe limitation, the court would import the concept of ‘reasonable time’. However, what is the length of reasonable time would depend upon the facts and circumstances of each case and no rule of universal application can be laid down”. 

            It is true that in estimating “reasonable time” there cannot be any fixed yardstick. But, at the same time, it cannot be a process to be prolonged for years together. If a banking company is required to be revived continuous efforts should be made by the authority concerned and the same should be continuously  monitored and decided within a reasonable time. If it cannot be revived within that reasonable time, the banking licence should be cancelled and bank should be ordered to be wound up or liquidated. 
            Thereafter, as soon as the liquidation order is passed, it is the duty of the DICGC to pay the amount covered by the insurance or the standard prescribed by it. Again, to say that the Liquidator is not doing anything and, therefore, the DICGC would not pay, would apparently frustrate the provision of providing statutory insurance cover to the depositors. Somebody responsible enough and with the authority and means to expedite, must monitor all these aspects. If that is not done, the depositors/consumers of the banking service are left without any remedy. For the rich it may not cause any difficulty, but for a poor investor, it is a torture.
           To say that to mitigate the hardship in hard cases, a Committee is appointed and that Committee grants  some relief to the depositors depending upon their requirement is, in our view, a vicious circle. For getting refund of their money they have to go begging from one place to another, file one application after the other, wait for long for their turn. All this can be avoided if proper orders are passed expeditiously.  
           Finally, to see that some amount paid to the consumer/depositor on the basis of the insurance cover, as the order of winding up passed, we heard the learned Counsel Mr.Anand on behalf of the DICGC. He submitted that the DICGC would pay the amount when it is crystallized by following the procedure prescribed under Section 17 of the Deposit Insurance and Credit Guarantee Corporation Act, 1961. In our view, such a stand creates hurdles and obstructions in getting the refund of the money invested. The Liquidator takes years for crystallizing the amount payable by the bank and the purpose of insurance cover is frustrated. It is very difficult for the consumer to cross such hurdles easily. 
            In our view, considering the delay in litigating from one fora to the other fora and suffering by small investors it is apparent that , the observation made by the Apex Court in the case of Lucknow Development Authority vs. M.K.Gupta, (1994) 1 SCC 243 would aptly apply to the present case. The Court, inter alia, observed: “An ordinary citizen or a common man is hardly equipped to match the might of the State or its instrumentalities”. The Court further observed, “In fact, to meet the long felt necessity of protecting the common man from such wrongs for which the remedy under ordinary law for various reasons has become illusory; the importance of the Act lies in promoting the welfare of the society which enable the consumer to participate directly in the market economy”.
            In our view, we would add that the dream of enabling the consumer to participate directly in the market economy can be fulfilled only if there is awareness on the part of the persons who are discharging their statutory powers.
            Considering the aforesaid situation, there is no alternative but to direct the Liquidator to abide by the final order passed by the Consumer Fora, namely, the District Forum or the State Commission and to make payment of the amount which is crystallized by the said Fora, within a period of six weeks from today.
            That amount which is paid could  be recovered from the DICGC on the basis of the insurance cover and not to delay this payment any further. 
 The Revision Petitions are disposed of as above.
           Before parting with the Order,  we direct the Registrar of this Commission  to send a copy of this order to the  (i) Secretary, Ministry of Consumer Affairs, Food and Public Distribution, Department  of  Consumer  Affairs,  Krishi Bhavan,  New Delhi and (ii) the Secretary, Ministry of Law and Justice, Shastri Bhavan, New Delhi, to find out solution to the problems faced by small investors.  May be by suitably amending Section 35A of Banking Regulation Act, 1949 prescribing some time during which it would remain in operation and Section 16 of the Deposit Insurance and Credit Guarantee Corporation Act, so that  after lapse of some period  of the prohibitory Order under Section 35A, DICGC can be asked  to pay minimum amount, may be upto Rs. 1.00 lakh, to the small investors.   If the bank is revived the same can be recovered from the bank, if not revived, it would be a statutory liability as contemplated under the Act. 
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O R D E R

            Heard the learned counsel for the petitioner.  
Admittedly, there was negligence on the part of the Passport Officer in not signing the passport at the time of its issuance.  Visa was also issued on the said passport.  The complainant reached the Bombay Airport for her onward journey to Dubai.  At the airport, this lacuna came to light and the airport authorities asked her to go back and, hence, she lost the opportunity of going abroad which was sponsored by the company.   Hence, the complaint.
On the basis of the said passport, if the complainant had travelled outside the country, she would have been found guilty for various offences.  Hence, instead of travelling, she was required to approach the District Forum for this deficiency and negligence on the part of the concerned officer.  The District Forum allowed the complaint in part and directed the petitioner to pay compensation of Rs.10,000/- and costs of Rs.2,000/- to the complainant.  Against that order, the petitioner preferred Appeal before the State Commission, Maharashtra.  The State Commission appreciated the evidence after verifying the passport, which was found to be without signature of the Passport Officer, and dismissed the Appeal.  Against that order, this Revision Petition is filed.  
Learned counsel appearing on behalf of the petitioner submitted that the Passport Officer, while issuing the passport, was exercising sovereign function.  In our view, this contention is totally baseless.  There is no question of exercising sovereign function.  He was discharging a statutory duty.  
He further submitted that the officer was discharging his duties without recovering any fee and, therefore, this would not be a consumer dispute.  In our view, issuance or non-issuance of a passport may be a statutory duty and may not be a consumer dispute but issuance of an invalid passport which is not signed by the Passport Officer, would be deficiency in service on the part of the concerned officer as defined under Section 2(1)(g) of the Consumer Protection Act which defines ‘deficiency’.  It specifically provides that ‘deficiency’ means any fault, imperfection, shortcoming, inadequacy in the nature and manner of performance, which is required to be maintained under any law.  Admittedly, the petitioner is charging fee for issuance of passport and, hence, service is availed by paying fee.  A passport, which is issued without the signature of the Competent Authority, is on the face of it invalid which would have placed the complainant in a precarious position and she might have been hauled up for various offences if she had tried to go abroad on that passport.  Such lapse amounts to a serious deficiency in discharge of duties, which is in the nature of rendering of service, hence, the complaint is maintainable.  This Revision Petition is, therefore, dismissed.
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 For Opp. Party No.2:    Mr. Sanjeev Puri, Senior Advocate (HSBC)  with Mr. Sanjeev Malhotra & Pranav  Vyas, Advocates
For Opp. Party No.3:        NEMO   (American Express  Bank)
For Opp. Party No.4:  Mr. Altaf Ahmed, Senior Advocate (Citibank) with Mr. R.S. Suri, Mr. Rahul Malhotra,  and Mr. Gurinder Suri, Advocates
  For Opp. Party No.5:  Mr. Sanjay Gupta, Advocate with (Standard Chartered  Bank Mr. Ajay Monga and Mr. Ateev Kumar, Advocates)
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 Dated the    7th  July 2008
 M. B. SHAH, J., PRESIDENT

             In the aforesaid complaint and revision petition, the questions, which require consideration are:

            (1) Whether the Reserve Bank of India (hereinafter referred to as the RBI) is required to issue any circular or guidelines prohibiting the Banks / Non-Banking Financial Institutions / money lenders from charging interest above a specific rate?

            At this stage itself, it needs to be noted that, on the one hand, the rapid expansion of banking facilities and of access to credit  facilities and on the other hand, it has led, as a result of the aggressive marketing practices adopted, especially, by the banks, which induce the unsuspecting customers to take loans, in one form or the other, for purchasing consumer goods and durables even when they are not quite needed. This makes these consumers debtors forever. Such indebtedness results in constant tension to repay the loans and the “EMIs” – at times well beyond the borrowers’ / debtors’ repaying capacity. The ill effects of unaffordable EMIs are now being highlighted in the print and other media almost daily. In the case of motor vehicle loans, for example, the debtor / borrower is under constant tension that if he fails to pay one or two instalments, he would receive threats from the so-called “recovery agents” of the banks. The RBI has permitted the banks to appoint “recovery agents” on contract, without perhaps fully appreciating the implications that these “recovery agents” are usually musclemen, employing whom increases nothing but goondaism.
             (2)(a) Whether banks can charge the credit card users interest at rates ranging from 36% to 49% per annum if there is any delay or default in payment within the time specified?

             (b) Whether interest at the above-stated rates amounts to charging usurious rates of interest?
            In our view, prima facie, charging of interest at rates ranging from 36% to 49% p.a. is exorbitant and amounts to exploitation of the borrowers / debtors and is usurious.
 Oral Submissions
          Whether the RBI can issue any directions?
            (a) Ms. Indu Malhotra, learned senior counsel appearing on behalf of the complainants as amicus curiae, has submitted that charging the credit card holders interest at the rates of 36% to 49% p.a. for their default in payment is, on the face of it, usurious. She has referred to various circulars issued by the RBI wherein it is acknowledged that the RBI has been receiving many complaints with regard to banks charging excessive rates of interest and that by these circulars the RBI has directed the banks not to charge such high rates of interest. She has further submitted that considering the prime lending rates fixed by various banks, it is the duty of the RBI to issue a circular directing that interest should not be charged at rates far beyond a reasonable limit.
            (b) As against this, Mr. Jaideep Gupta, learned senior counsel appearing on behalf of the RBI has submitted that the RBI has already directed the banks not to charge excessive rates of interest. He has, however, clarified that at present the policy of the RBI is not to directly regulate the rates of interest charged by the banks and, therefore, the RBI has left this matter, subject to the aforesaid advisory, to the Boards of Directors of the banks. Hence, the RBI cannot be directed to issue any further instruction as it is a discretionary power conferred under the Banking Regulation Act, 1949.
            (c) Mr. Altaf Ahmed, learned senior counsel appearing for the Citibank (Opposite Party No.4) has submitted that it is the function of the RBI to prescribe the maximum rate of interest by exercising its powers under section 35-A of the Banking Regulation Act, 1949. If there is failure on the part of the RBI to do so, banks cannot be held liable. He has further submitted that if the RBI is satisfied that in public interest or in the interest of banking policy or to prevent the affairs of the banking companies being conducted in a manner detrimental to the interest of the depositors it is necessary to do so, it can issue such directions. If that is not done, the Citibank, Opposite Party No.4 cannot be held responsible for charging allegedly excessive rate of interest. He has also submitted that the rate of interest on defaulted or partial payments of credit card dues is determined by taking into consideration various factors, including the risks of default, and, therefore, this Commission may not determine the issue, as to whether the interest at the rates of 36% to 49% p.a. is excessive. It is his contention that as the RBI has prescribed no standards, the market forces would generate the standards for the rates of interest and that is the stand of the RBI. He has further submitted that the RBI is the monetary and banking policy watchdog, and hence it has to check whether the interest charged by the banks is excessive or not. If any standard is prescribed, then there would not be any difficulty in enforcing the same because the RBI, as a delegate of Parliament, can issue directions, which are like subordinate legislation.
 Written Submissions
            In addition to the oral submissions, the RBI as well as some banks have furnished their exhaustive written submissions, which are as under:
Written Submissions of the RBI
            (1) Consumer Fora Have No Jurisdiction Over the RBI
(a)       Complainants are not consumers, as the RBI is not rendering any service.
(b)       The functions exercised by the RBI in relation to credit cards is only regulatory in nature.
            (2) However, the Consumer Fora would be entitled to adjudicate upon the question whether the rate of interest charged by any specific bank amounts to unfair trade practice, as defined in the Consumer Protection Act, 1986, and, issue consequential directions based on such finding can be given.
            (3)(a) The RBI has cautioned the banks not to charge usurious rates of interest but in accordance with its specific policy not to impose or recommend any ceiling on the rate of interest that can be charged in respect of credit card transactions, the RBI has not issued any directions fixing the maximum rate of interest.
            (b) It is also not possible for the RBI to determine whether a particular rate of interest would be ipso facto excessive or usurious. That would depend upon the facts and circumstances of each transaction, the nature and profile of the customer to whom the credit card has been issued as well as other factors which cannot be monitored by the RBI.
            (c) Even under the Usurious Loans Act, 1918 the phrase ‘excessive interest’ has been defined as follows:
”Excessive means in excess of what which the Court deems to be reasonable having regard to the risk incurred as it appeared, or must be taken to have appeared, to the creditor on the date of the loan.”
            (d) The RBI has been receiving complaints regarding charging interest at excessive rates and has, in turn, been advising the banks through its various circulars not to do so. All these circulars have been placed on the record of this Commission. However, for the non-priority sector personal loans such as those against credit cards, the banks are free to determine the rate of interest, without reference to their “benchmark prime lending rates” (BPLR).
            (4) The actions taken by the RBI in relation to the credit cards is only regulatory in nature and such actions cannot be made subject matter of proceedings before this Commission, as this Commission has no jurisdiction to declare the guidelines and instructions issued by the RBI under its powers conferred by the Banking Regulation Act, 1949, as arbitrary, irrational or amounting to unfair trade practice.
            (5) Further, a policy decision has been taken by the RBI after liberalization of the economy not to regulate rates of interest charged by the banks.
Written Submissions of the HSBC
            (1) The complainants have no locus standi to file this complaint. Complainants No.1 and 2 are not voluntary consumer organizations registered under the provisions of the Companies Act, 1956.
            (2) By virtue of section 21A of the Banking Regulation Act, 1949, this complaint is not maintainable because the rates of interest charged by the banking companies cannot be subjected to scrutiny by the courts. [Re: State Bank of Hyderabad vs. Advath Sakru & Anr., AIR 1994 AP 170; Syndicate Bank’s case; Central Bank of India vs. Ravindra & Others (2002) 1 SCC 367].
            (3) The Circulars issued by the RBI have the sanctity of being statutory circulars for all banking and non-banking companies. But the question whether a particular rate of interest is excessive or not depends or is to be determined on the basis of evidence and materials placed before the court in that particular dispute.
            (4) The RBI, as the regulator and supervisor of the financial system of the country, has the authority to deal with interest rates fixed by credit card issuers. In the event a credit card issuer fails to comply with the requirements of the RBI, the same may be brought to the notice of the RBI for taking appropriate action.
            (5) But the deregulation by the regulator which holds the domain of the interest rate as a matter of economic policy clearly recognizes that the setting of interest rates is governed by an array of factors that have moving parts and an artificial ceiling on interest rates cannot be justified as charging of interest rate depends upon various factors.
            (6) HBSC has further referred to Circular DBOD. Dir. BC. 5/13.03.00/2007-08 dated July 1, 2007, in particular paragraphs 2.4 and 2.4.1, and contended that the HSBC is complying with the aforesaid directions.
            (7) HSBC has also submitted ‘A General Note on Pricing of Credit Cards’ to show how and to what extent interest is charged by the banks on credit cards. This is summarised below.
“General Note on Pricing of Credit Cards”
Credit cards generally carry interest rate, which is quoted both on a monthly basis and on an annualized basis (Annual Interest Rate – APR).
Who and what gets an Interest Rate Billed?
The interest due is calculated only on unpaid balances. A customer  who pays in full is not charged any interest. A credit card customer who undertakes transactions on his credit in a month and pays the entire amount being the value of those transaction within the payment due date in the succeeding month, pays no interest and no late payment charges, and has between 18 and 52 days to make the payment.
Determining factors for the setting of an interest rate
Banks seek to obtain a reasonable and fair return for the credit provided by them to credit card customers. The costs that a bank takes into account in providing such credit card are, briefly, the following:
Bank’s costs of funds
·        Each credit card issuing bank’s costs of funds is different from that of another bank and is dependent on a number of factors, including the capital and the number of branches it has (and, therefore, correspondingly the number and size of the deposits that it can garner for its business of lending).
·        A substantial portion of credit card customers do avail of the interest-free credit period to the maximum limit.
·        Cost to the bank of non-performing loans (i.e., bad debts on account of non-payment of dues).
·        Credit card issuing banks have credit card customers who default on their dues, and have to factor in the cost of write offs and losses incurred on account of delinquency.
·        The bank’s account acquisition costs and costs related to the maintenance, and the bank’s costs of marketing promotions, offers and rewards.
·        In a competitive market like India, acquisition costs are inevitable and substantial. Services include 24 hours – 7 days a week call centers, ‘phone banking’ customer care assistance, ATM cash withdrawal facility, free statement renditions, free e-mail and mobile alerts, and costs of a host of value added features for the benefit of customers.
Interest rates can be charged in two ways
·        Variable: These are interest rates, which are assessed based on a “market” index. For such interest rates, banks adopt an index rate, and then include a constant factor to the index rate. E.g., in the United States of America, in general, the credit card interest rate is set at “Prime” index (or “LIBOR”), e.g., Prime + 6.99%. The index is market linked and disclosed in all major publications. The interest rate then moves each time the index move.
·        Fixed: These interest rates are typically constant  over time and the customer enjoys a “known” interest. Each time the rate needs to change, the customer is informed.”
            (8) Thereafter, HSBC has submitted as to how the rate of interest is being charged on credit cards in various countries, which we would reproduce in the subsequent paragraphs.
Written Submissions of the American Express Bank
            (1) Under the Consumer Protection Act, 1986, the Consumer Fora have no jurisdiction to determine the fixing of rates of interest on credit cards by the banks contrary to the directives of the RBI under the statutory provisions.
            (2) The Consumer Protection Act, 1986 does not provide for interference by the National Commission in the functioning of the regulator (RBI).
            (3) In any case, appropriate remedy for the consumers would be to approach the High Court under Art.226.
            (4) As long as the banks are functioning within the four corners of the statutory guidelines under the Banking Regulation Act, 1949, there is no cause of action available to even assert a plea of ‘unfair trade practice’ or ‘any deficiency in service’.
            (5) The credit card operations are in the nature of high risk unsecured lending and hence there is justification of a higher rate of interest.
            (6) It is incorrect to state that by virtue of the Credit Bureau the credit card operations have now become safe. In fact the credit history of customers is not easily identifiable or assessable thus the risk from non-performing assets is higher. The market in India is still at a developing stage and there are slim chances of recovery against defaulters in view of the legal complexities involved. Emerging markets like India also have a high cost of acquisition and high cost of servicing an account as compared to other mature markets.
The Written Submissions of the Citibank, N. A. and the Standard Chartered Bank are on the same lines as those of the HSBC.
Findings
I.          Whether a complaint under the Consumer Protection Act, 1986, alleging deficiency in service as contemplated under the Banking Regulation Act, 1949, is maintainable against the RBI?
            (1) At the outset it is made clear that a complaint under the Consumer Protection Act, 1986 to curb unfair trade practice(s) adopted by the banks is maintainable.
            One of the objects and reasons of the Consumer Protection Act, 1986 is, “the right to be informed about the quality, quantity, potency, purity, standard and price of goods to protect the consumer against unfair trade practice”.
            Similarly, section 6(b) of this Act provides that functions of the Central Council shall be, inter alia, to promote and protect the rights of the consumers against unfair trade practice. Thereafter, sec.14(1)(f), inter alia, empowers the Consumer Fora to direct traders or service providers to discontinue an unfair or restrictive trade practice or not to repeat them.
Further, unfair trade practice is defined very widely under section 2(1)(r), which reads as under:
“2(1) (r) “unfair trade practice" means a trade practice which, for the purpose of promoting the sale, use or supply of any goods or for the provision of any service, adopts any unfair method or unfair or deceptive practice including any of the following practices, namely, …..”
We are not concerned with the inclusive part of the definition.
 
            Thereafter, section 2(1)(o) reads as under:
“2(1)(o) "service" means service of any description which is made avail​able to potential users and includes, but not limited to, the provision of  facilities in connection with banking, financing, insurance, transport, processing, supply of electrical or other energy, board or lodging or both, housing construction, entertainment, amusement or the purveying of news or other information, but does not include the rendering of any service free of charge or under a contract of personal service;”
            The aforesaid sub-section would establish beyond doubt that if the service provided by the bank in connection with banking facilities is deficient, then it would be ‘service’ as  contemplated under the Act and any dispute pertaining to such service would be governed under the Consumer Protection Act, 1986.
            Hence, if there is any unfair trade practice on the part of banks, the provisions of the Consumer Protection Act, 1986 would be applicable and the banks can be directed, as provided under sec.14(1)(f), to discontinue such unfair trade practice and not to repeat them. Hence, to contend that a complaint under Consumer Protection Act, 1986 against the banks is not maintainable, is of no substance.
            (2) Further, section 2(1)(b) provides who can be a complainant. It reads as under:
“(2)(1)(b) "complainant" means—
(i)         a consumer; or
(ii)        any voluntary consumer association registered under the Companies Act, 1956 (1of 1956)or under any other law for the time being in force; or
(iii)       the Central Government or any State Government; or
(iv)       one or more consumers, where there are numerous consum​ers having the same interest;
(v)        in case of death of a consumer, his legal heir or representative; who or which makes a complaint;”
            Similarly, the word ‘complaint’ as defined under section 2(1)(c) reads as under:
“(c)      "complaint" means any allegation in writing made by a complain​ant that—
(i)         an unfair trade practice or a restrictive trade practice has been adopted by any trader or service provider;
(ii)        the goods bought by him or agreed to be bought by him; suffer from one or more defects;
(iii)       the services hired or availed of or agreed to be hired or availed of by him suffer from deficiency in any respect;
…………………………..
…………………………..
            In this connection, the meaning of the word ‘deficiency’ as defined in section 2(1)(g) is also relevant:
“2(1)(g) "deficiency" means any fault, imperfection, shortcoming or inade​quacy in the quality, nature and manner of performance which is required to be maintained by or under any law for the time being in force or has been undertaken to be performed by a person in pursuance of a contract or otherwise in relation to any service;”
            (3) All these provisions read together would establish beyond doubt that the present complaint is maintainable, if unfair trade practice is adopted by the banks. Further, complainant no.1 is a registered public trust; complainant No.2 is a consumer organization; and complainant No.3 is a consumer. Therefore, the complaint filed by them for the alleged unfair trade practice of the banks is maintainable under the Consumer Protection Act, 1986. Not only this, the word ‘deficiency’ as defined would mean any shortcoming or inadequacy in the manner of performance which is required to be maintained by or under any law for the time being in force. Therefore, if the Banking Regulation Act, 1949 requires that the RBI shall discharge certain functions in the public interest and the RBI does not discharge such functions, it would amount to unfair trade practice. But that question is not required to be dealt with finally in this matter.

II.         Whether interest at rates ranging from 36% to 49% p.a. amounts to usurious rate of interest?

            (1)       Article in the Financial Express.

                         At this stage, we would quote a lead editorial published on 14th May, 2008 in the Financial Express wherein it has been stated as under:

“Rates on credit cards are very high. Why?
Prime lending rates haven’t gone up following RBI’s squeeze through CRR, but sub-PLR rates are being hiked by banks and these include rates on credit cards. Indian card users pay some of the highest rates in the world. On average, card issuers charge around 36% interest annually, topped by other charges. So, as banks raise credit card rates further, the question always relevant becomes sharper: why do Indians pay close to 40% annually when Americans pay around 13%? American banks settled for this rate in the early years of this decade. No simple explanation suffices to rationalize the difference. Cost of funds, lower in America, can’t by itself explain it. Again, while it is true that strict laws against  “usury” used to operate in many  American states and they capped interest rates, this legacy has been shaken off by the banking industry, which now charges interest rates the market can bear.
What about India’s credit card industry? Does it have something peculiar that explains high interest rates? There are no detailed studies in the public domain on the profitability of credit card operations in India. But available evidence suggests costs of operations are high because rates of default are high. Apparently, one in every ten cardholder in India defaults while one in 25 does in the US. This does represent a significant cost and Indian credit card issuers have to factor this in while calculating rates. Issuers also point out that that the presence of a nationwide credit reporting system that makes assessment of credit worthiness easier, more certain and less costly can improve their business. However, all this still doesn’t fully explain the high rates. In 2005, RBI’s working group on credit card business had reported that globally credit cards were regulated not by central banks per se, but by consumer/fair trade regulators and laws. These institutions, unfortunately, are weak in India. The central bank did send out a guideline on credit card operations that resulted in higher levels of disclosure of transaction details to consumers. It also asked for rates to be rationalized. But the RBI cannot and should not – and, in this case, does not seem to want to – fix credit card interest rates. Only more competition, better information system and lower defaults can bring rates down. That sounds like a long-term solution. Sadly, it is”.
            The comment in the aforesaid editorial is that globally credit cards are regulated not by central banks per se, but by consumer/fair trade regulators and laws. This institution is unfortunately weak in India.

            In our view, the aforesaid comments are justified to some extent because the Central Consumer Protection Council constituted under section 6 of the Act has not taken notice of the banks charging excessive rate of interest from the credit card holders.

(2)       Rate of interest charged from credit card holders in other countries
             We would now refer to some examples of the credit card interest rates in various countries and the defence for charging interest at rates of 32% to 42%, as stated by the HSBC in its written submissions. These are as under:
“Examples of rate scenario
The United States of America and the United Kingdom, both of which are considered mature markets.
Mostly, credit card interest in the United States of America / United Kingdom, is “variable”. Only a very small segment of the credit cards in these markets today carry a “fixed” rate. The typical range currently of the variable rates in the United States of America is between Prime + 4.99% to Prime + 12.99% (annual) and with a current prime rate of 5%, the interest rate ranges from 9.99% to 17.99%.
The reasons that credit card issuers in the United States of America (or in the United Kingdom) can charge such interest rates are as follows:
(a)     The United States of America and the United Kingdom, have a 50-year history of development and building of the credit cards business. These are, therefore, mature markets. Customers are willing to pay ‘variable’ rates, which can move several times in each year.
(b)     With established credit bureaus in these countries, banks are in a position to more effectively deal with the credit card risks and the costs associated with customers, and these risks and costs are therefore a relatively small component, in these countries, of the total costs for credit cards incurred by issuers as opposed to the situation that prevails for issuers in comparatively less mature markets for credit cards.
(c)     In mature markets, credit card issuers are in a better position to assess, from a customer’s prior behaviour patterns, his ability as well as willingness to pay and hence accordingly incorporate the relatively lower cost element for non-performance risk.
(d)     Given a developed securitization of assets market in the United States of America and effective balance-sheet management, banks issuing credit cards are also able to achieve a lower funding cost, which reflects in the form of the interest rates for customers.
(e)     It may also be noted that when customers default in mature markets, or miss payments, the interest rate on defaulted payments can be as high as Prime + 24.99%.
          Hong Kong SAR, which is also considered a mature market.
          The Hong Kong SAR credit card market today operates on a “fixed” rate basis. Typical rates currently vary from 24% to 32%  to 36% to 40%.
            Australia, which is a mature market
            The Australian credit card market today operates on a “fixed” rate basis. Typical rates currently vary from 18% to 24% ( Annualised Percentage Rate -APR).
            The Philippines, Indonesia, Mexico, all of which are emerging markets
            The credit card market today operates on a “fixed” rate basis. Typical rates currently vary from 36% to 50% (APR).
India, which is an emerging market
            In India, the credit card market operates on a “fixed” rate basis. Typically, rates currently vary from 35% to 42% annualized (APR).
          India faces most of the same challenges as mentioned in the above emerging market scenario examples of the Philippines, Indonesia, and Mexico.
          In this background, the Respondent No.2 in India has adopted a dynamic interest rate programme whereby its credit card customers are charged interest by it, in line with the risk profile, the repayment record, and vintage of the customer.
            For the first 12 months, customers are charged a fixed rate of interest. Subsequent thereto, the customer interest rate can either increase or reduce depending on the risk the Respondent No.2 has experienced, and how long the customer has been a credit card customer of the Respondent No.2. 
            Accordingly, a customer may initially (illustratively) pay a rate of 5% on balances if he opts for the minimum amount due payment or roll-overs otherwise, and in the event of defaults, the rate of interest may increase to 3.2% p.m. (38.4% p.a.) over a period of time, and in the event of no defaults or subsequent regularization of defaults, the rate of interest may reduce.
            It would therefore be erroneous to assume that at all times, and all the time, the Respondent No.2 charges, or can afford to charge, it customers a set rate of interest on credit card dues. Further, interest on credit card dues, and late payment charges, are levied only after a customer fails to pay the dues, or opts to pay only a certain amount of his dues, within the stipulated, interest free credit, period. Again based on the customer’s usage pattern, history of defaults (or otherwise) and the period of time for which he has been a credit card customer, the rate of interest applicable would vary.  Thus a complaint customer stands on a far better footing than does a defaulter and also has the option, in any event, of availing of the interest free period by paying the entire amount due within the stipulated time frame.
            It would be further erroneous to assume that the rate of interest levied by the Respondent No.2 is “profit” in the hands of the Respondent No.2.  at the expense of credit card customers. As illustrated above, the rate of interest is dependent upon several factors, including the cost of funds to the credit card issuer, and the risks to the credit card issuer and the costs associated with the business of credit cards and the stage at which a particular market is. The element of profit in the interest rate at present, on average, ranges between 2% to 3%, which, it is submitted, is by no stretch of imagination either usurious, excessive or constitutes an unfair trade practice.
            The Respondent No.2 further submits that as a matter of fact, on an average, merely 30-35% of its credit card customers pay into on dues.
            A brief illustrative snap-shot of the key components of the interest rate in relation to the credit card business, is provided below:
	Interest rate payable (for example)
	37%

	Less: cost of the card issuer associated with the interest free period
	11%

	Less: Cost of funds for the issuer
	9-10%

	Less: Credit costs, including bad debt provisioning for the issuer
	7%

	Less: Issuer’s expenses
	7%

	Profit before tax
	2-3%


An indicative synopsis of the elements of the supporting infrastructure and associated costs that the Respondent No.2 as a prudential banking company bears with regard to its credit cards business, is as follows:
(a)       Customer call centers to address prospect and customer queries, receive, on an average 5 lakh calls per month in relation to credit cards.
(b)       On an average, the Respondent No.2 receives and deals with 40,000 e-mails and 60,000 letters per month in relation to credit cards.
(c)        The Respondent No.2 requires approximately 7500 in terms of head count with regard to credit card customer acquisition, customer support and maintenance and servicing, and requires the proportionate infrastructure in terms of office space, amenities, infrastructure and equipment.
(d)       Costs associated with approximately 13 – 14% of credit card dues which are defaulted upon an average.”

(3)       Justification by HSBC cannot be accepted
The foregoing detailed written submissions of the HSBC seek to make out a case (on behalf of all private sector banks involved here, as it were) that given the credit information asymmetry in India and the resultant comparatively higher costs of ascertaining the creditworthiness of individuals availing of the facility of credit cards as well as other costs of operation, the rates of interest charged by such banks on defaulted / partial payment of credit card dues are fully justified.
            The HSBC has also hinted at the application of lower rates of interest to compliant credit card users. It is, however, of interest to note that there is not even a whisper of any specific lower rates of interest charged from such compliant credit card users. Secondly, there is no mechanism available in the public domain of enforcing disclosure by any bank as to what  its best-case scenario of the credit card interest rates is. Had there been an indication of such rates as well as of the broad outlines of any mechanism set up by a bank like the HSBC for determining such “good behaviour” and had these details been available in the public domain, some evaluation of the tortuously lengthy justifications given by the HSBC for the excessive rates of interest charged by the banks in most cases may have been feasible. In short, even from these detailed contentions, purporting to be discerning, global and fair, in the face of comparative “immaturity” of the Indian credit card market, there is no way of assuring ourselves (or, any independent observer) as to whether the debtor/ borrower is, in the ultimate analysis, left at the mercy of the bank / money lenders. The important question, therefore, is: “whether the consumer - customer (credit card borrower / debtor) requires any protection?”
 (4)       Further, till the credit card market becomes competitive and   mature, banks cannot be permitted to exploit the situation.  If this contention is accepted, then no law for protection against unfair trade practice is required.
            It is to be stated in this context that a “free market economy” is not an “unregulated” economy – in fact, the “freer’ the economy, the stronger is the institutional “regulatory” framework and prompter and more effective the enforcement of the independently administered regulatory practices by the regulator(s). “De-regulation” in the context of a so-called “emerging market economy” like India essentially means withdrawal of the ‘State” and its “instrumentalities” from directly prescribing the market regulations and also their enforcement by the same “State” and its “instrumentalities”. If the credit card market in India is not “mature” it is so because this market has so far been mostly created, driven and operated by the banks and for the banks – with unsolicited and alluring offers of credit card facilities at the marketing front-end and undisclosed, fine-printed sets of one-sided conditions of credit at the back-end, couched in jargon and phraseology which even erudite scholars of the English language, law and finance would find rather obtuse and opaque.
 5.         Whether Consumer debtors should be left at the mercy of the bank   

indulging  in money lending business.

 

            From the aforesaid contentions, the question to be considered by this Commission is whether the debtor/borrower should be left at the mercy of the money lender/Bank? Or, Whether he requires any protection?

            Firstly, as noted above, even in any free economy/deregulated economy exploitation of the borrower/debtor is prohibited and is considered to be unfair trade practice. Free economy would not mean licence to exploit the borrowers / debtors by taking advantage of their basic needs for their livelihood. This cannot be permitted in any civilized society – maybe a de-regulated free market economy. Even in a de-regulated free market economy, such as America, the maximum rate of interest charged on credit cards is 13% p.a. Is there any justification to exploit the situation in India?
            Secondly, the Benchmark Prime Lending Rate (BPLR) declared by various banks even in after de-regulation in India, varies from 10% p.a. to 15.50% p.a. In that set of circumstances, to contend that banks can charge interest at the rate of 36% to 49% cannot be justified.
            Thirdly, is there any justification in treating moneylenders differently from the banks or non-banking financial institutions, which are also doing the business of money lending?
            Prima facie, there cannot be much distinction between money lending business carried out by the banks or the non-banking financial institutions or the moneylenders. Undisputedly, in this country, various money lending Acts are in existence and moneylenders are prohibited from charging interest beyond a particular limit. Further, the learned Counsel for the parties were not in a position to point out that they are permitted by any money lending Act to charge interest beyond 20% p.a.
            Fourthly, the Consumer Protection Act, 1986, inter alia, provides that the Consumer Fora would have jurisdiction to direct a service provider or trader not to indulge in unfair trade practice. The phrase, ‘any unfair trade practice’ as used in section 2(1)(r) is very wide to include such trade practices adopted by the banks.
(6)       Unfair trade practice as considered in  the U.K.
            (a) To some extent, ‘unfair trade practice’ has been codified in the U.K. This has been dealt with in Halsbury’s Laws of England, Vol.9(1), page 547, para. 793, 4th Edition (Reissue), which reads as under:
“793. Unfair terms; in general: For the purposes of the Unfair Terms in Consumer Contracts Regulations 1994, and subject as follows, ‘unfair term’ means any term which contrary to the requirement of good faith causes a significant imbalance in the parties’ rights and obligations under the contract to the detriment of the consumer. An assessment of the unfair nature of a term must be made taking into account the nature of  the goods or services for which the contract was concluded and referring, as  at the time  of the conclusion of the contract, to all circumstances attending the  conclusion of the contract and to all the other terms of the contract or of another contract on which it is dependent.
            In determining whether a term satisfies the requirement of good faith, regard must be had in particular to the following matters:
(1)       the strength of the bargaining positions of the parties;
(2)       whether the consumer had an inducement to agree to the term;
(3)       whether the goods  or services were sold or supplied to the special order of the consumer; and
(4)       the extent to which  the seller or supplier has dealt fairly and equitably with the consumer.
            The 1994 regulations contain an indicative list of unfair terms. In so far, however, as it is in plain, intelligible language, no assessment is to be made of the fairness of any term which defines the main subject matter of the contract or concerns the adequacy of the price or remuneration, as against the goods or services sold or supplied.”
            Thereafter, para. 794 of the said Volume deals with ‘Indicative and illustrative list of terms which may be regarded as unfair’ are given. One of the unfair terms, as given in sub-para. (5), is: ‘requiring any consumer who fails to fulfill his obligation to pay a disproportionately high sum in compensation’.
            (b) It is to be stated that even in the free market, mature economy of the U.K., the Director General of Fair Trading considers every year what would be considered to be unfair trade practice and prepares a list for disseminating in such form and such manner, as he considers appropriate. Unfortunately, in our country, the regulator who is empowered under section 35-A of the Banking Regulation Act has left it to the absolute discretion of the banks.
7.         Role of the RBI
             For this purpose, it is pertinent to refer to section 35-A of the Banking Regulation Act, 1949 which provides as under:

“35-A. Power of Reserve Bank to give directions.—(1) Where the Reserve Bank is satisfied that –
(a)       in the public interest; or
(aa)     in the interest of banking policy; or 
(b)       to prevent the affairs of any banking company being conducted in a manner detrimental to the interests of the depositors or in a manner prejudicial to the interests of the banking company; or
(c)        to secure the proper management of any banking company generally,
it is necessary to issue directions to banking companies generally or to any banking company in particular, it may, from time to time, issue such directions as it deems fit, and the banking companies or the banking company, as the case may be, shall be bound to comply with such directions.
(2)       The Reserve Bank may, on representation made to it or on its own motion, modify or cancel any direction issued under sub-section (1), and in so modifying or canceling any direction may impose such conditions as it thinks fit, subject to which the modification or cancellation shall have effect.”
             The aforesaid provision has been interpreted by the Apex Court  and the learned Counsel for the parties have relied upon the decision of the Apex Court in the case of Central Bank of India Vs. Ravindra & Ors. (2002) 1 SCC 367. For the purpose of deciding the question involved, we would  refer to a few notes of caution sounded by the Apex Court in paragraphs 50 and 51, which are as under:

“50. Though we have answered the question of law before us, but we cannot leave the matter at that alone without sounding notes of caution, lest our view of the law should be misconstrued and misapplied. Before we do so, it would be appropriate to refer to the decision of this Court in Corporation Bank v. D.S. Gowda in some detail.
51. The Banking Regulation Act, 1949 empowers the Reserve Bank, on it being satisfied that it is necessary or expedient in the public interest or in the interest of depositors or banking policy so to do, to determine the policy in relation to advances to be followed by banking companies generally or by any banking company in particular and when the policy has been so determined it has a binding effect. In particular, the Reserve Bank of India may give directions as to the rate of interest and other terms and conditions on which advances or other financial accommodation may be made. Such directions are also binding on every banking company. Section 35-A also empowers the Reserve Bank of India in the public interest or in the interest of banking policy or in the interests of depositors (and so on) to issue directions generally or in particular, which shall be binding. With effect from 15-2-1984. Section 21-A has been inserted in the Act, which takes away power of the court to reopen a transaction between a banking company and its debtor on the ground that the rate of interest charged is excessive. The provision has been given an overriding effect over the Usury Loans Act, 1918 and any other provincial law in force relating to indebtedness.”
And, thereafter, in para. 55, it is held as under:

55. During the course of hearing it was brought to our notice that in view of several usury laws and debt relief laws in force in several States private money-lending has almost come to an end and needy borrowers by and large depend on banking institutions for financial facilities. Several unhealthy practices having slowly penetrated into prevalence were pointed out. Banking is an organised institution and most of the banks press into service long-running documents wherein the borrowers fill in the blanks, at times without caring to read what has been provided therein, and bind themselves by the stipulations articulated by the best of legal brains. Borrowers other than those belonging to the corporate sector, find themselves having unwittingly fallen into a trap and rendered themselves liable and obliged to pay interest the quantum whereof may at the end prove to be ruinous. At times the interest charged and capitalised is manifold than the amount actually advanced. Rule of damdupat does not apply. Penal interest, service charges and other overheads are debited in the account of the borrower and capitalised of which debits the borrower may not even be aware. If the practice of charging interest on quarterly rests is upheld and given a judicial recognition, unscrupulous banks may resort to charging interest even on monthly rests and capitalising the same. Statements of accounts supplied by banks to borrowers many a time do not contain particulars or details of debit entries and when written in hand are worse than medical prescriptions putting to test the eyes and wits of the borrowers. Instances of unscrupulous, unfair and unhealthy dealings can be multiplied though they cannot be generalised. Suffice it to observe that such issues shall have to be left open to be adjudicated upon in appropriate cases as and when actually arising for decision and we cannot venture into laying down law on such issues as do not arise for determination before us. 
In the following sub-paragraphs of para. 55, the Court has further observed:
(5) The power conferred by sections 21 and 35-A of the Banking Regulation Act, 1949 is coupled with duty to act. The Reserve Bank of India is the prime banking institution of the country entrusted with a supervisory role over banking and conferred with the authority of issuing binding directions, having statutory force, in the interest of the public in general and preventing banking affairs from deterioration and prejudice as also to secure the proper management of any banking company generally. The Reserve Bank of India is one of the watchdogs of finance and economy of the nation. It is, and it ought to be, aware of all relevant factors, including credit conditions as prevailing, which would invite its policy decisions. RBI has been issuing directions/circulars from time to time which, inter alia, deal with the rate of interest which can be charged and the periods at the end of which rests can be struck down, interest calculated thereon and charged and capitalised. It should continue to issue such directives. Its circulars shall bind those who fall within the net of such directives. For such transaction which are not squarely governed by such circulars, the RBI directives may be treated as standards for the purpose of deciding whether the interest charged is excessive, usurious or opposed to public policy.
(7) Any interest charged and/or capitalised in violation of RBI directives, as to rate of interest, or as to periods at which rests can be arrived at, shall be disallowed and/or excluded from capital sum and be treated only as interest and dealt with accordingly.
(8) Award of interest pendente lite and post-decree is discretionary with the court as it is essentially governed by section 34 CPC dehors the contract between the parties. In a given case if the court finds that in the principal sum adjudged on the date of the suit the component of interest is disproportionate with the component of the principal sum actually advanced the court may exercise its discretion in awarding interest pendente lite and post-decree interest at a lower rate or may even decline awarding such interest. The discretion shall be exercised fairly, judiciously and for reasons and not in an arbitrary or fanciful manner.”
(8)       From the aforesaid judgment it is apparent that: 
            (a) the Apex Court has noticed instances of unscrupulous, unfair and unhealthy dealings without generalising the same. The Court has specifically observed that instances of unscrupulous, unfair and unhealthy dealings can be multiplied. But such issues are left open to be adjudicated upon in appropriate cases as and when they actually arise for decision. The present case is an instance of charging usurious rate of interest, which is unfair trade practice.
            (b) The Banking Regulation Act, 1949 empowers the Reserve Bank to lay down the policy in the public interest and it has binding effect on the banks. The Reserve Bank of India is entitled to give directions as to rate of interest to be charged and other terms and conditions on which advances or other financial accommodation may be made.
            (c) The power conferred by sections 21 and 35-A of the Banking Regulation Act, 1949 is coupled with the duty to act. The Apex Court considered the RBI as a watchdog of finance and economy of the nation, and presumed that it ought to be aware of the relevant factors including the prevailing credit conditions, which would invite its policy decision.
            (d) Charging of interest should be reasonable. Further, penal interest can be charged only once for one period of default and, therefore, cannot be permitted to be capitalized. It would be opposed to public policy.

            (e) The Court has specifically stated that unscrupulous banks may resort to charging of interest even on monthly rests. It is, therefore, required to be clarified that such unscrupulous banks should not be permitted to charge interest on credit cards on monthly rests.  
            (f) The Court has observed that most of the banks press into service long-running documents wherein the borrowers fill in the blanks, at times without caring to read what has been provided therein, and bind themselves by the stipulations articulated by the best of legal brains. In our view, such practice also would be an unfair trade practice.
            (g) Further, despite our repeated suggestion, the learned Counsel for the RBI failed to find out what could be considered as usurious rate of interest on the basis of which the RBI had issued circulars to banks. There was no response except to say that with regard to rate of interest RBI has deregulated the same.
            In our view, de-regulation is one thing but permitting the banks to charge excessive/usurious rates of interest would be quite different and it would be in clear violation of public policy.
If the RBI is considered to be one of the watchdogs of finance and economy of the nation and the prevailing credit conditions are such as should invite its policy intervention, then, in our view, there is no justifiable ground for not controlling the banks which exploit the borrowers by charging exorbitant rates of interest varying from 36% to 49% p.a., in case of default by the credit card holders to pay amount before the due date.

            It is also to be stated that the RBI itself has issued various circulars that banks should not charge usurious rate of interest. However, it has failed to specify what would be termed by it as usurious rate of interest. 

            The aforesaid stand of the RBI is required to be considered in the context  of observation made in Lucknow Development Authority Vs. M. K. Gupta, [(1994) 1 SCC 243], one of the leading judgments on Consumer Protection Act, 1986.  The Apex Court observed: “An ordinary citizen or a common man is hardly equipped to match the might of the State or its instrumentalities”. The Court further observed: “In fact, to meet the long felt necessity of protecting the common man from such wrongs for which the remedy under ordinary law for various reasons has become illusory; the importance of the Act lies in promoting the welfare of the society which enable the consumer to participate directly in the market economy”.

            Imagine, how aptly the above quoted observations of the Apex Court would apply to the present case, when the RBI refuses to define what is usurious  / excessive rate of interest, despite various circulars issued by it directing the banks not to charge usurious rate of interest.

 

III.        (1) Considering the aforesaid aspects we have to find out whether charging of interest between 36% p.a. to 50% p.a. from the credit card holders is usurious / excessive rate of interest.

            For determining whether charging of interest rates from 36% to 49% is unfair trade practice, we have to also take into consideration the bargaining position of the parties, namely, banks and credit card holders. Credit card holders have no bargaining capacity except not to accept the facility of credit card.

Secondly, for having credit card there is all throughout inducement by the banks by various marketing tactics.

            And, thirdly, if a condition requires a consumer to pay disproportionately high sum as compensation if he fails to fulfill his obligation, it would amount to unfair trade practice.

            (2) As stated by the HSBC in its written submission, in the United States of America and the United Kingdom the interest rate for the credit card ranges from 9.99% to 17.99%. However, it is contended that both the countries have a 50-year history of development and building of the credit card business and the markets are mature markets. In Australia also rate of interest varies from 18% to 24%. In Hong Kong SAR credit card interest varies from 24% to 32%. In the Philippines, Indonesia and Mexico, which are emerging markets, the credit card interest rate varies from 36% to 50%.

            (3) In our view, there is no justifiable ground for adopting the highest rate of interest prevailing in smaller economies. Further, there is no justifiable ground in not even attempting to follow what is prevailing in developed countries, namely,  the rate of interest  at 9.99% to 17.99 (USA and UK) or 18% to 24% (in Australia).

(4) For this purpose, we would refer to bank-wise lending rates for the advances for the quarter ending 2008, published on the website of the RBI:

(i)         For the public sector banks, the BPLR varies from 12.52% to 13.25%, i.e., the maximum is 13.25%.
(ii)        On demand loans, the maximum rate of interest varies from 13.75% to 17%; and the minimum rate varies from 6.25% to 13%.
(iii)       For various other banks, the Prime Lending Rate (PLR) varies from 10% pa to 15.50% p.a.
(iv)       The maximum rate of interest charged on demand loans is 18% p.a. and minimum rate of interest ranges from 5.63% to 14.50% p.a. On term loan also it is between 7.50%. to 14.50% p.a.  From the aforesaid statement it is apparent that average rate of  interest on any kind of loan is upto 15%.  Even if we add additional 15% p.a. as additional costs for recovering the amount from the credit card holders, then also the rate of interest cannot exceed 30%.
            (5) Further, apart from charging of interest, the banks are undisputedly also charging commission from the traders or the service providers, if the items are purchased or the services are availed of from such traders or service providers, using credit cards. This aspect is not discussed by the HSBC in its written submissions. Further, it is to be stated that the burden of commission, which the bank gets would usually be passed on to the purchasers as it would generally be included in the price of the goods/services so transacted through credit cards. That is to say, the payment of commission to the bank by a trader or service provider would be at the cost of the consumer/credit card holder.

             

            (6) A contention has been raised on the basis of section 21-A of the Banking Regulation Act, 1949, which provides that no court shall reopen a transaction between the banking company and its debtor on the ground that the rate of interest charged by the banking company in respect of such transaction is excessive. The said section reads as under:

“21-A. Rates of interest charged by banking companies not to be subject to scrutiny by courts.— Notwithstanding anything contained in the Usurious Loans Act, 1918 (10 of 1918), or any other law relating to indebtedness in force in any State, a transaction between banking company and its debtor shall not be reopened by any court on the ground that the rate of interest charged by the banking company in respect of such transaction is excessive.”

            (7) In the present case, we are not reopening any transaction, which has taken place between the bank and the credit card holders. But under the provisions of the Consumer Protection Act, 1986, the Consumer Fora are required to decide whether a bank has adopted any unfair trade practice as defined under section 2(1)(r)(i). If it has adopted any unfair trade practice, section 14(1)(f) specifically empowers the Consumer Fora to give a direction to the bank / banks to discontinue such unfair trade practice and not to repeat it. The section, inter alia, reads as under:

“14. Finding of the District Forum.— (1) If, after the proceeding conducted under section 13, the District Forum is satisfied that the goods complained against suffer from any of the defects specified in the complaint or that any of the allegations contained in the complaint about the services are proved, it shall issue an order to the opposite party directing him to do one or more of the following things, namely:--

            (a) to (e) ……..………………….

            (f) to discontinue the unfair trade practice or the restrictive trade practice or not to repeat them;

(g) to (i) ……………………..……”

            (8) We are making it clear that the direction not to charge interest in excess of a specific rate would not be applicable to the past transactions and that we are not reopening the same.

            (9) Considering the aforesaid factors, in our view, charging of interest in excess of 30% shall be considered usuries rate of interest and that if such rate of interest is charged it would amount to unfair trade practice.

Conclusion
            For the foregoing reasons, it is directed as under:

(i)         Charging of interest at rates in excess of 30% p. a. from the credit card holders by banks for the former’s failure to make full payment on the due date or paying the minimum amount due,  is an unfair trade practice.

(ii)        Penal interest can be charged only once for one period of default and shall not be capitalised.

(iii)       Charging of interest with monthly rests is also an unfair trade practice.

(iv)       Hence, the banks are directed not to indulge in the aforesaid unfair trade practices or repeat them.

            The complaint is allowed and the revision petition is disposed of accordingly. There shall be no order as to costs.
            We would like to place on record our appreciation of the valuable assistance given to this Commission by Ms. Indu Malhotra, Senior Advocate, with Mr. Abhinav Agnihotri, Advocate as amicus curiae and also Mr. J. K. Mittal, Advocate, also an amicus curiae.
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