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“While we tend to think of piracy as an obsolete crime, it is a significant problem in the Indian and South Atlantic Oceans, and an emerging challenge off the coasts of South America . . . billions of dollars in ships and cargo are lost to piracy each year, but the actual loses may be many times these estimates as many shipping lines don’t report their victimization.”

- Professor Rick Ruddell, California State University Chico, 20061

“As things get hotter for the terrorists on land, I think it’s quite logical

that they will move seawards. So there is potential for tremendous

trouble at sea. It is likely to happen unless we work together on preemptive actions.”

- Admiral Arun Prakash, Chief of Naval Staff, Indian Navy, 20052
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131 crime syndicates, terrorist and terrorist-sponsored groups (including

Al-Qaeda), or simply out-of-work fishermen.3 In the 21st Century, contemporary attacks appear to be escalating in frequency, sophistication and severity in comparison to even the 20th Century’s blight of piratical activity.4 This article will assess both the problems and potential solutions to seaborne threats of piracy, robbery, and terrorism. In so doing, we will examine: the modern era of piracy; which individuals and institutions commit or constitute support for piratical activity; and the ways that law and policy can be used in conjunction with military power to prevent and combat piracy. The final sections assess methods of anticipating looming threats and explore potential ways ahead in preventing and challenging piratical maritime crime. New Times, Old Problems — The Modern Era of Maritime Piracy The modern era of maritime piracy arguably began at 2320 hours (11:30pm) on September 19, 1992. On that date, after a long period of relative inactivity, armed criminals grappled aboard the Nagasaki Spirit, a Liberian registered oil tanker, which was proceeding south in the Malacca Strait between Sumatra and Malaysia. After robbing the crew and looting the ship stores, the gang forced the captain and crew over the side before leaving the ship cruising at full speed on autopilot in the most crowded shipping channel on Earth. At the same time, on an opposite heading, the container ship Ocean Blessing was also pilot-less with its crew locked below decks after a similar attack. The resulting collision and uncontrolled fires destroyed both ships and killed all but

two of the crew. Ocean Blessing burned for six weeks spewing tons of heavy oil into nearby Malaysian fisheries. To complicate matters, the hull of Ocean Blessing was towed by a Chinese-flagged tug to a breaker’s yard in India. Upon arrival, however, suspicious customs investigators discovered dozens of containers filled with the charred remains of un-manifested Chinese-made small arms and explosives destined for the Middle East. Shortly afterwards, the owner of the breaker’s yard disappeared without a trace.5 The Ocean Blessing-Nagasaki Spirit incident illuminates the complex nature of maritime piracy. Since 1992, the threat to maritime commerce has increased dramatically. Maritime piracy and sea robbery represent the most challenging current threat to international maritime security. Perhaps most disturbing is the growing nexus between maritime crime, terror organizations, and failed or failing states. Martin N. Murphy has opined that piracy may be a “marginal problem in

itself, but the connections between organized piracy and wider criminal networks and corruption on land make it an element of a phenomenon that can have a weakening effect on states and a destabiliz- WINN ET AL. 132 ing one on the regions in which it is found.”6 The distinction between piracy and terrorism may be one with a difference where government funds are channeled to maritime security projects vice lawenforcement. 7 In some instances, corrupt government officials work directly with naval units to steal cargoes or even entire ships or cargos under the guise of “anti-smuggling” enforcement. Pirates and searobbers now range far out at sea in flotillas of small boats supported by sophisticated “mother-ships” to opportunistically attack vessels of almost any size ship.8 Maritime underwriters take seriously threats that “sea-sport scooters, scuba-diving equipment, and mini submarines” will be used in the near future to facilitate maritime attacks.9 Tallying Actors and Their Terrible Accomplishments As Robert Snodden has pointed out, there is a genuine dilemma of how to distinguish who the actors are in these activities, where sponsorship and/or identity are not apparent and actors have overcome deterrence and evaded apprehension: “[H]ow would you know that pirates attacking a ship are those motivated by political ideals and are part of a group of extremists intent on causing an economic downturn in the maritime markets?”10 Donna Nincic has researched the economic impact on maritime markets, estimating that in 2006, maritime piracy losses totaled between $13 and $15 billion a year in losses between

the Pacific and Indian Oceans alone; in contrast, the annual

global figure was approximately $16 billion as recently as 2002.11

Regarding those losses, in 2005 the “Joint War Committee” representing the marine committees of both Lloyd’s and London company underwriters classified the Strait of Malacca as a “war zone” for purposes of indemnity coverage; as a “testimony to the increased security of the strait,” that status was removed a year later, despite an increase in piracy but to the relief of shippers paying insurance premiums.12 Elsewhere, in Asia, piratical attacks have tended to result in thefts of ships’ cargos with or without fraudulent re-flagging. In such instances, crews are often murdered to deter detection or prosecution.13 Because of limited ports and market infrastructures, seizures in African waters typically involve demands for cash ransoms. Worldwide, the piracy threat is so severe that the International Maritime Board (IMB) of the International Chamber of Commerce (ICC) broadcasts weekly “piracy alerts” from a Piracy Reporting Center in Kuala Lumpur,14 and at least one law firm informs its clients of daily vessel casualty and piracy

risks.15 For 2007, the IMB reported a four hundred percent increase in injuries, assaults, or deaths to crew compared with 2006, with the trends in global maritime pirate attacks over the past decade charted below.16 MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS
133 Global Maritime Pirate Attacks: 1997-200717 Year Number of Attacks
1997 252

1998 210

1999 309

2000 471

2001 370

2002 383

2003 452

2004 330

2005 266

2006 241

2007 282

Total 3,566

Maritime piracy may even be an extension of armed insurgency

extending its operations beyond land borders into the sea. Arabinda

Acharya and Nadeeka P. Withana from Singapore have identified the

Liberation Tigers of Tamil Eelam (LTTE) as the “pioneer in maritime

terrorism” with a “state-of-the-art maritime terrorist organization:” the

“Sea Tigers.”18 Acharya and Withana report that the “Sea Tigers” are

capable of infiltrating harbors “to lay mines, conducting reconnaissance operations and recovering material from vessels that have been sunk.”19 Their tools of terrorism and piracy include mines improvised from everyday household objects such as rice cookers, and sophisticated free floating mines such as those found in Trincomalee harbor.20 One unsuccessful mining operation led to the June 2006 arrests of Sea Tigers laying mines off the shore of Wennappuwa.21 The British Broadcasting Service (BBC) reported on March 22, 2008 that ten crew from a Sri Lankan patrol boat went missing off the coast of Nayaru after their vessel exploded upon striking a sea mine placed by the LTTE.22 The “Sea Tigers” also have used a commercial fleet as a seemingly legitimate

commercial cover and a source of revenue to clandestinely transport

weapons and narcotics in support of its own operations and other

piratical and terrorist groups.23 Piratical activity facilitates delivery of illegal weapons and explosives, allows undocumented movement of cadres, and provides banking- free anonymous cash from ransoms. Also, while maritime terror attacks may lack some of the desired public theatre of urban attacks, terror organizations clearly do appreciate the potential of using ships as both instruments and facilitators of terror. A U.S. Transportation Security Administration (TSA) official recently noted that while the 9-11 attacks involved airplanes as bombs, “it would not take much of a leap to show that a ship could become the bomb, particularly a ship with volatile cargo.”24 Most disturbing is the potential for these groups

WINN ET AL. 134 to create catastrophic disruptions to regional or worldwide markets, especially for petroleum products.
Less than a year after 9-11, Greek authorities intercepted the Baltic

Sky, a Comoro flagged ship carrying an unprecedented 750 tons of

high explosives. This represents more than thirty times the explosive

force of the atomic bombs dropped in WWII. When intercepted, it was

discovered that the Baltic Sky was destined for the Sudan with a cargo consigned to a non-existent company using a post-office box in Khartoum. 25 A few months later, Abd al-Rahim al-Nashiri, a senior Al Qaeda operative in Yemen, was credited with the suicide attack of the French super-tanker Limburg in the Red Sea.26 The next year, the Abu Sayef group took credit for an attack on a passenger ferry in Manila that killed over 100 passengers and crew.

In fact, a “perfect storm” threatens maritime underpinnings of international trade, peace, and security. Failed, corrupt, or indifferent

states ignore international obligations to cooperate with other states to repress piratical activity.27 Access to weapons and technologies including global positioning systems (GPS) and marine satellite (MARSAT) communications allow pirates to venture forth with impunity. Weak maritime registration regimes allow stolen vessels to be re-registered at sea. Crews carrying false passports, forged competency certificates and fraudulent bills of lading man stolen ships. In some locations, almost eighty percent of maritime documents were discovered to be fraudulent or questionable according to the IMB as well as press sources.28

The IMB report notes that issuers of fraudulent documents are “wellorganized, with effective links to maritime administrations, employers,

manning agents and training establishments.”29 Port officials and

customs agents also collude with organized criminal groups to identify and track potential target ships and work together to prevent recovery of ships and cargos or the prosecution of offenders. Billions are lost to piracy and maritime predation each year yet most incidents go unreported. Owners clearly wishing to avoid protracted, futile, or corrupt investigations, negative publicity, or increased underwriting costs that may exceed the amount of the loss itself.30 Reporting an attack may cost ship-owners $25,000 or more per day considering the costs of maintaining an idle ship in port.

Prior to the late 20th Century, threats to maritime security were

either political or military and normally resolved through diplomacy

or conflict.31 In this century, pirates escape detection by navigating at

high speed, ignoring international boundaries, and taking advantage

of safe havens in their own or foreign coastal waters. Areas most affected by piracy and maritime criminality also typically lack bilateral
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135 or multilateral understandings with neighbors. National self-interest (and corruption) fosters a lack of commitment to address maritime theft and violence. Maritime states are often reluctant to spend limited fiscal resources to benefit primarily foreign commercial interests. When regional and sub-regional diplomatic meetings do occur, they typically yield no more than pledges of cooperation or information sharing. Regional states, particularly in Asia, remain especially sensitive to issues of sovereignty and seem unwilling to discuss any serious counter-piracy regime.

Maritime pirates, sea-robbers, and sea-terrorists present a daunting

set of legal, political, and practical challenges. Nevertheless, in an age of diminishing resources and burgeoning demand for manufactured products and raw materials, mitigating the maritime piracy threat is critical. The threat posed by pirates and sea robbers will increase dramatically in scope and violence into the foreseeable future without global commitment, cooperation, and engagement. Piracy undermines global international market systems and is symptomatic of failed, weak, and corrupt states. In turn, weak and failed states are most associated with other maritime crime including illegal fishing, drug and arms smuggling, illegal migration, pollution, and terrorism. Looking to Law and Policy to Combat This Scourge
Under customary international law, piracy included “every unauthorized

act of violence committed by a private vessel on the open sea

against another vessel with intent to plunder.”32 Prior to the 19th

century, captured pirates were hostes humana generis (enemies of mankind) and subject to summary justice (including capital punishment) “without solemnity of condemnation, by the marine law.”33 By the mid 20th Century, several important international conventions had already been developed, including the International Convention for the Safety of Life at Sea of 1948 (SOLAS),34 the International Convention for the Prevention of Pollution of the Sea by Oil of 1954 (MARPOL),35 and treaties dealing with the prevention of collisions at sea.36 The United Nations International Maritime Organization (IMO) came into existence in 1958, describing its own role as being “responsible for ensuring that the majority of these conventions were kept up to date, and was given the task of developing new conventions as and when the need arose.”37

One such need was the definition — and optimally the prevention

and prosecution of — piracy. As codified under Article 101 of the

United Nations Convention on the Law of the Sea (UNCLOS), piracy

consists of “Illegal acts of violence, detention, or any act of depreda-

WINN ET AL. 136 tion committed for private ends by the crew or passengers of a private ship or private aircraft, and directed on the high seas, against another ship or aircraft, or against persons or property on board such ship or aircraft.”38 Armed robbery against ships is defined in the draft Code of Practice for the Investigation of the Crimes of Piracy and Armed Robbery Against Ships (resolution A.922 (22), Annex, paragraph 2.2) as follows: “Armed robbery against ships means any unlawful act of violence or detention or any act of depredation, or threat thereof, other than an act of piracy, directed against a ship or against persons or property on board such ship, within a State’s jurisdiction over such offences.”39 For statistical purposes, the International Maritime Bureau (IMB), a subsidiary of the International Chamber of Commerce (ICC), defines piracy and armed robbery as: “An act of boarding or attempting to board any ship with the apparent intent to commit theft or any other crime and with the apparent intent or capability to use force in the furtherance of that act. This definition thus covers actual or attempted attacks whether the ship is berthed, at anchor or underway. Petty thefts are excluded, unless the thieves are armed.”40 Even today any state may invoke extraordinary jurisdiction to arrest or detain persons or vessels on the high seas involved in piracy. Violence or other criminal acts committed for political ends (i.e. terrorism) under UNCLOS is not piracy. Also un-encompassed by UNCLOS are planned mutinies by crew or crimes committed by stowaways, even on the high seas. Debate continues as to whether UNCLOS addresses what
amounts to approximately two-thirds of all maritime attacks against

ships and crew; that is, those vessels attacked or stolen when moored in ports, harbors, or other territorial waters.41 Acts following outside of UNCLOS’ narrow definition are usually referred to as “sea robbery,” “piratical acts,” or occasionally as “modern piracy.”42

Within the meaning and effect of the 1982 Convention on the Law

of the Sea (UNCLOS) in 1994, international piracy, or piracy jure gentium, 43 remain sui generis because of the truly unique jurisdictional complexities associated with international maritime crime. Courts often have difficulty determining whether the criminal law in question applies to the place where the alleged offense occurred and whether the court in question has jurisdiction to try the case. Following the 1985 terror-hijacking of the Italian cruse ship Achille Lauro, and recognizing the severe shortcomings within UNCLOS,44 the U.S. was instrumental in advancing and promulgating the 1988 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation

(SUA) under the auspices of the United Nations IMB.45 The
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137 SUA, which formally entered into effect in 1998, partially fills a gaping jurisdictional gap in UNCLOS. Article 3 (1) invokes a universal obligation of states to either punish or to extradite any person that commits an offense (yet not using the words “piracy”) if that person unlawfully and intentionally:

(a) seizes or exercises control over a ship by force or threat thereof or

any other form of intimidation; or performs an act of violence

against a person on board a ship if that act is likely to endanger

the safe navigation of that ship; or

(b) destroys a ship or causes damage to a ship or to its cargo which

is likely to endanger the safe navigation of that ship; or

(c) places or causes to be placed on a ship, by any means whatsoever, a device or substance which is likely to destroy that ship, or cause damage to that ship or its cargo which endangers or is likely to endanger the safe navigation of that ship; or

(d) destroys or seriously damages maritime navigational facilities or

seriously interferes with their operation, if any such act is likely

to endanger the safe navigation of a ship; or

(e) communicates information which he knows to be false, thereby

endangering the safe navigation of a ship; or

(f) injures or kills any person, in connection with the commission or

the attempted commission of any of the offences set forth in

subparagraphs (a) to (f).46 Unlike UNCLOS, SUA encompasses criminal actions committed during international transit, in ports, coastal zones, or territorial waters.47 SUA makes no distinction between commercial or political motives.48 Although the SUA definition of piracy is a substantial improvement

over that found in UNCLOS, critics note it does not encompass extortion or conspiracies by port officials. SUA also suffers from jurisdictional limitations. Once a lawful boarding has taken place (with the permission of the flag state), Article 6 of the SUA does not provide for any independent or prescriptive jurisdiction.49 SUA likewise denies the capturing state the right to prosecute offenders without permission of the flag state. The 2005 Protocols to SUA were to include (by reference to other treaties) acts of persons who engage in terrorism, but there is significant confusion over Article 3 of the 2005 Protocol with regard to what constitutes persons “acting unlawfully and intentionally” with respect to seizure of ships by force, acts of violence against persons on board ships, and the placing of devices on board a ship which are likely to destroy or damage it. 50

WINN ET AL. 138 Does this refer to unlawful acts under international or national law? Also, like SUA, the 2005 Protocols only bind party contracting states. Thus far the U.S. and 148 other nations are contracting states with respect to the 1988 Convention. The U.S and 137 other nations have ratified the 1988 Protocol. Only four nations however (not including the U.S.), have ratified the 2005 Protocols.51 Most distressing, some of the maritime states most affected by — or involved with — piracy are, at the time of this writing, non-signatories to either SUA or its protocols, or none of the instruments at all.52
Jurisdictional gaps in UNCLOS or SUA could be filled by invocation

of Article 7 of the Rome Statute rendering jurisdiction to the International Criminal Court (ICC) to prosecute persons who engage in terroristic attacks at sea.53 Unfortunately, in addition to the delay and controversy apparently intrinsic to invocation of ICC jurisdiction,

none of the littoral states most affected by — or associated with —

piratical activity are contracting states to the Rome Statute.54

Even were these states to ratify the Rome Statute, the U.S. remains

a significant (and disappointing) non-party state to the Rome Statute.

55 The Rome Statute remains far from ideal. Jurisdiction under the ICC is entirely discretionary and sanctions are not available against states that ignore treaty obligations. Also, Rome does not create universal jurisdiction under customary international law norms (jus cogens).56 Jurisdiction is limited to instances in which perpetrators or victims are nationals of a state party to the Statute. Even then, jurisdiction attaches only if the criminal act in question takes place in a state party’s

territorial waters or aboard a vessel flagged by that state. It is not

surprising therefore, that despite years of intense patrolling off pirate

infested Somalia, the United States (U.S.) Navy has never once actually “captured” a pirate or sea-robber to be brought to formal trial. This would require either domestic prosecution under the Piracy Act (or other available criminal statutes) in U.S. Federal District Court, rendition back to the state of citizenship, or renditon to the ICC. Of course rendition of pirates to the ICC would be viewed, at a minimum, as executive recognition of the ICC by the United States.

Regarding domestic criminal prosecution, the U.S. Code contains a

definition of terrorism — to include maritime activities — embedded

in its requirement that Annual Country reports on Terrorism be submitted by the Secretary of State to Congress every year. Title 22, Chapter 38, Section 2656f(d) states:

(d) Definitions
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(1) the term “international terrorism” means terrorism involving

citizens or the territory of more than 1 country;

(2) the term “terrorism” means premeditated, politically motivated

violence perpetrated against noncombatant targets by subnational

groups or clandestine agents;

(3) the term “terrorist group” means any group, or which has significant subgroups which practice, international terrorism;

(4) the terms “territory” and “territory of the country” mean the

land, waters, and airspace of the country; and

(5) the terms “terrorist sanctuary” and “sanctuary” mean an area in

the territory of the country—

(A) that is used by a terrorist or terrorist organization—

(i) to carry out terrorist activities, including training, fundraising,

financing, and recruitment; or

(ii) as a transit point; and

(B) the government of which expressly consents to, or with

knowledge, allows, tolerates, or disregards such use of its territory

and is not subject to a determination under—

(i) section 2405(j)(1)(A) of the Appendix to title 50;

(ii) section 2371 (a) of this title; or

(iii) section 2780 (d) of this title.57

As for domestic prosecution, Title 18, Chapter 13B, Section 2332(g)(5) sets forth the “Federal crime of terrorism” as an offense that –

(A) is calculated to influence or affect the conduct of government by

intimidation or coercion, or to retaliate against government

conduct; and

(B) is a violation of [any one of several dozen sections of Titles 18,

42, or 49]. 58

A Joint International Working Group on Uniformity of Law Concerning

Acts of Piracy and Maritime Violence sponsored by the Comité

Maritime International (CMI), a non-governmental organization, has

developed a “Model National Law on Acts of Piracy and Maritime

Violence” in 1998, but only Singapore (2001) has so far adopted the

model criminal statute.59 The Model Act fails largely because it does

not encompass acts committed against citizens of state on foreign

flagged vessels (i.e. vessels owned by citizens of a party-state, but convenience- flagged in another). The Model Act has also been criticized because it requires violent criminal acts (not just theft) to trigger jurisdiction.

Additional amendments to the Model Act have been suggested

and may be in development. WINN ET AL. 140

Bringing Bad Actors to Justice: On The Seas and In The Courts

Practical challenges attendant to bringing captured pirates to trial

prove most daunting. In addition to basic issues of criminal jurisdiction, any criminal prosecution of pirates also involves significant political and resource commitments. This includes witness travel costs, visas, evidence preservation, and any attendant diplomatic questions as well. Costs associated with even a simple criminal prosecution could easily exceed millions of dollars. Obviously because of these limitations, when U.S. or other coalition maritime forces actually intervene to stop observed armed attacks on private vessels, they immediately cease fire and passively stand off once pirate vessels break contact with their intended targets.60 As recently as this year, the British Foreign Office advised the Royal Navy to avoid detaining pirates of certain nationalities in view of the possibility that pirates may actually invoke clams for asylum under British law if their states of nationality are known to use torture or allow execution as judicial punishment.61 The head of the IMB acknowledged “there are hardly any cases where these attackers are arrested and brought to trial. Piracy is a high-profit, lowrisk activity.”62 Illustrative is the 1999 recapture from pirates of the merchant vessel

Alondra Rainbow by the Indian Navy. Upon re-capture, it was determined that the vessel was owned by a Japanese corporation, flagged in Panama, and crewed largely by Filipinos. While the initial pirate attack and seizure occurred off of Indonesia, the ship also traversed the Sri Lankan coastline before being disabled by gunfire in Indian waters.

This first piracy prosecution in India’s history required the cooperation

of the IMB, Sri Lanka, Indian Justice and Marine Ministries, the Indian

Navy, Indian Coast Guard, the private insurers, and Japanese government. After several years of delay, the pirate gang was finally brought to trial and prosecuted in 2003 under questionable provisions of India’s pre-independence Penal Code. Although the pirates were in fact found guilty, despite the use of deadly force, casting adrift of crew, and attempted scuttling, the trial court imposed sentences no greater than seven years imprisonment. Subsequently, despite the best efforts of the Indian prosecutors, the prisoners were freed and deported to Indonesia only two years afterwards after dismissal of the case by the Mumbai High Court of Appeals.63

In another incident, the Petro Ranger, an oil tanker registered in

Singapore was hijacked off the coast of Malaysia. The pirates in turn

re-painted and renamed the ship the Wilby and flew Honduran colors.

Following an IMB Piracy Alert, the ship was identified, detained, and

escorted to the port of Hankou by the Chinese Coast Guard.64 Although Chinese authorities did release the ship to its original owners, MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS
141 they retained about half the total fuel on board as “evidence.” Also, perhaps to avoid questions about collusion by port authorities, the pirates themselves were arrested, confined for a year but released without prosecution, and returned to Indonesia despite a formal request for extradition by Singapore.65

Coastal states also strongly resist the deployment of foreign warships

in or even near territorial waters. Indonesia in particular has a long

history of sensitivity to the transit of foreign military vessels through

the Malacca Strait and other important navigable waters.66 Littoral

states are also quite sensitive to interdictions or inspections by warships of another state, even if to rescue hostages or recover stolen property.

Under UNCLOS and long-standing customary international law, the

high seas are not subject to the sovereignty of any state. In this respect, all actions on the high seas must be exercised with scrupulous regard to the rights of other states in the exercise of their sovereign vessels and citizens thereon. Except by special convention, or in time of war, interference by a military vessel with a commercial vessel engaged in lawful transit on the high seas is unlawful and violates the sovereignty of the flag state of the vessel in question.67 Even when pirates are engaged by military or coastal vessels in international waters, under 11(3) of UNCLOS, there is no right of “hot pursuit when pirates enter the territorial waters of another state allowing an easy escape.” UNCLOS does preserve the right of states to suppress piracy and prosecute piracy in international waters68 but, unlike previous customary law, Article

107 of UNCLOS strictly limits anti-piracy activities to “warships or

military aircraft.”69 Conversely, whenever a foreign warship is lawfully within the internal waters of another state (i.e. by invitation or innocent passage), the ship retains sovereign immunity from local jurisdiction within the reserved exclusive jurisdiction of the flag state.70 Warships may not be boarded, detained, or searched. The only lawful non-belligerent sanctions available to a coastal state regarding the conduct of a foreign warship are diplomatic protest or expulsion from territorial waters.71 Although commercial interests (and France) have repeatedly proposed the creation of multinational maritime forces under UN control to deal with pirates, these proposals are usually rejected immediately by both

Malaysia and Indonesia.72 Professor John Mo has identified that a

strong complicating factor in this cooperation happens to be the unsettled territorial claims among China, Taiwan, Vietnam, the Philippines, Malaysia, Indonesia, and Brunei, and naval patrols in the South China Sea, involving the Spratly Islands (Nasha Islands), the Pratas archipelago (Dongsha Islands), the Macclesfield Bank (Zhongsha Is- WINN ET AL. 142 lands), and Paracel Islands (Xisha Islands).73 At the same time, Mo claims Association of Southeast Asian Nations (ASEAN) countries and China fear Japan’s enforcement activities in deterring piracy as “reemerging

Japanese militarism.”74 Learning from Past Failures to Anticipate Looming Threats Donna Ninci’s research indicates that “being a failed state (at least as measured by the Failed State Index) is a necessary, though not sufficient condition for maritime piracy.”75 Nincic also found precursor conditions to piracy included presence “in an area where merchant shipping concentrates; either in the vicinity of a major sea-lane of communication, or important hub ports.”76 Finally, she found that maritime piracy is “more likely to occur when the state has lost some control over the legitimate means of violence in society; i.e., where armed militias, para-military gangs and the like are able to operate with near impunity.”77

The latter assertion is especially logical, since diminished, preoccupied, or corrupt naval and coastal forces are incapable of stemming criminal acts at sea. Even the IMB acknowledged that only the U.S. and other Western nations with modern navies seem capable of controlling pirates in hotspots such as Indonesia, Somalia and West Africa. In a remarkable case of strange bed-fellows, in November 2007, the US Navy came to the direct assistance of a North Korean fishing boat attacked and subsequently boarded by pirates of Somalia. In another intervention in April 2008, French special-operations forces recaptured the luxury sailing yacht LePonant taken in the Red Sea. The hijackers, apparently acting with complete impunity sailed the vessel into the Somali port of Eyl from which they demanded a large ransom to free the crew. In an ensuing rescue following delivery of the ransom by the ships owners, six pirates were captured and taken to France for prosecution. Eight other pirates were pursued and killed on shore by attack helicopters as they attempted to escape.78 Yet even when authorities in one region increase pressure on maritime criminals, piratical activity simply moves closer to shore, towards areas with less enforcement activity, or increases in violence. For example, when piratical activity decreased in Malaysia and Bangladesh in 2007, attacks off Nigeria and Somalia tripled.79 In June 2007, the International

Maritime Bureau (IMB) requested “urgent help” from

Western navies to protect shipping off the Somali coast.80 Similarly, in 1992, after Singapore increased patrolling and inspections, piracy in Singaporean waters essentially ceased altogether. Only a few miles away in the Malacca Straights, however, piratical activity increased dramatically.
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143 Emerging states, not just failed states, lag far behind the West in port security and vessel identification systems.81 Illustrative is the recent saga of the An Yue Jiang, a Chinese merchant ship allegedly carrying ammunition and small arms destined for landlocked Zimbabwe. Upon discovering the nature of the cargo, a group of southern African nations coordinated efforts to monitor that ship’s movements and prevent unloading of the cargo. After air and sea patrols lost track of the vessel, the South African government acknowledged their capacity to track and monitor vessels at sea was essentially “non-existent.”82 The An Yue Jiang incident also highlights a failure of compliance by non- Western coastal states with amendments to the 1974 International Convention for the Safety of Life at Sea (SOLAS) relating to implementation of a unified long-range identification and tracking system (LRIT) capable of identifying merchant vessels over 300 tons displacement up to 1500km at sea.83 Another potential factor in increased predation is the general prohibition on the use of small arms or weapons capable of deadly force on commercial vessels for self-defense. Sea-going vessels virtually never carry arms for self-defense.84 This situation is primarily attributable to severe penal and customs laws against weapons possession in almost all maritime states. Insurers and ships owners also view the liability risk associated with armed defense as exceeding the risk of loss of the vessel itself. Even were armed force a viable option, increased technologies have resulted in much smaller ships crews often outnumbered by potential borders. Merchant sailors are not trained to use firearms and coordinating a ship’s defense with crews speaking three different languages also might present obstacles to effective selfdefense, even were it lawfully authorized. Licensed armed guards are available in some instances but costs are high and logistics complicated.

Furthermore, there may be as much risk from un-vetted local security as from actual pirates.

To prevent attacks or boarding, ships captains rely upon increased

speed, maneuvering, water hoses, sound cannons or newer passive

systems such as electrified boarding nets, alarm systems, or lubricant

foams. Most often, in order to protect the lives and safety of their

crews, shipping companies usually request naval forces to stand-off

while they negotiate for weeks or even months with pirate hostagetakers. In November 2007, the U.S. Navy actually served as intermediary between a group of particularly violent Somali pirates and owners of the Ching Fong Hwa 168, a Taiwanese fishing vessel. “We continue to talk with the pirates regularly, encouraging them to leave ships,” noted a Navy spokesperson from 5th Fleet Headquarters in Bahrain.85 So-called Private Security Companies (PSCs), usually headquartered WINN ET AL. 144

in Europe or the U.S. also offer anti-piracy consulting and other services.

There are however significant gaps between what PSCs may

claim in marketing materials as opposed to the actual end services they are capable of providing. Most legitimate PSCs limit services to deterrence or vigilance training, background checks, hostage negotiations, recovery investigations, or general risk assessment. Employment of armed guards on merchant ships, or the use of private armed escort vessels is exceedingly rare. Privately employed and armed security personnel face substantial risks of arrest and detention as mercenaries or even terrorists especially in Asian waters.86 Desperate ships owners have proposed the creation of small multinational military forces under license from the United Nations, but such efforts have been rejected immediately by both Malaysia and Indonesia.

Potential Ways Ahead in Preventing and Challenging Piratical Threats In view of the complexity nature of the maritime piracy as well as its demonstrated threat to national, regional, and international security, effective confrontation requires global engagement, a willingness to reach consensus-based integrated deterrence strategies, and an active prosecution regime. Amendments to SUA should focus upon more robust inspections of ships and crews, the recognition of a limited right of “hot pursuit,” and broadened definitions of both piracy and maritime terrorism.87 The U.S. has repeatedly sought to amend SUA to allow warships automatic permission to board foreign flagged vessel where the flag state fails to respond to the requesting state’s request within a certain number of hours.88 An international ship registration process of some type must be implemented in order to eliminate nontransparent
convenience flagging. Biometric credentials and passports

could address the current blight of fraudulent documentation. A

United Nations ‘Maritime Ombudsman’ agency under IMO control or

United Nations International Labor Office (ILO) could intervene when

requested to address concerns about detained crews or the lack of dueprocess or transparency for those charged with maritime criminal offenses.

To these important ends, the U.S. must move forward and accept its

responsibilities as the world’s only super-power and leading maritime

state. This includes, inter-alia, ratification of UNCLOS and, with reservations if necessary, the Rome Statute.89 UNCLOS and Rome ratification will also facilitate a leadership role to the U.S. in negotiating multilateral instruments leading to more effective international regimes to address maritime terrorism and terrorism. In the forefront must be clear and consistent domestic criminalization and extradition agreements in accordance with the 2005 Protocols and SUA Conven- MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS 145 tion. Taking the diplomatic lead in this area would also facilitate the formation of an effective multi-national UN maritime force capable of clearing sea-lanes of pirates, sea robbers, and terrorists. America’s vast intelligence capabilities and unique technologies such as un-manned reconnaissance aircraft (armed or un-armed) could provide much needed leverage for such a force as well as greatly reducing associated costs especially in Africa where technical resources (and political will) to effectuate needed changes are limited.

As noted, prosecution of extra-territorial piratical acts against USflagged ships or involving US citizens is of course possible under various US federal piracy or expansive anti-terrorism legislation,90 Also, there are successful models of inter-agency and international maritime cooperation. Specifically, Joint Interagency Task Forces involved in counter-drug interdiction operations have worked directly with Central and South American states in the Gulf of Mexico, South Atlantic, and Pacific since 1989. Based upon these success models, similar counter-piracy arrangements with partners in Asia and Africa could yield immediate and positive results, especially if criminal jurisdiction issues can also be resolved.

Perhaps of equal importance, dealing with the piracy problem in

turn lessens the opportunities for terror groups to leverage maritime

crime and violence towards political ends. Any progress in this area

also reduces the possibility for worst-case scenarios. A 2006 RAND

Center for Terrorism Risk Management Policy report notes a so-called “dirty-bomb” explosion from within an uninspected cargo container presents “the greatest combination of likelihood and economic harm.”91 Ships filled with explosives could also destroy densely populated urban areas, critical infrastructures, or be scuttled in maritime choke points such as the Malacca or Hormuz straits. Additionally, failed or weak states will face increasing economic and diplomatic pressure to deal with their own criminal elements and general lack of maritime transparency.

On May 31, 2003, the US, along with 10 coalition partners, founded

the Proliferation Security Initiative (PSI). That number has now grown

to 18 with 60 others agreeing to cooperate in interdiction strategies.92 The PSI has no unique legal authority; instead its interdiction principles state that all activities are to be “consistent with national legal authorities and relevant international law and frameworks.”93 The PSI seeks to “involve in some capacity all states that have a stake in nonproliferation and the ability and willingness to take steps to stop the flow of such items at sea, in the air, or on land.”94 The PSI also “seeks cooperation from any state whose vessels, flags, ports, territorial wa- WINN ET AL. 146

ters, airspace, or land might be used for proliferation purposes by states and non-state actors of proliferation concern.”95

The PSI’s principal goals are:

1) Undertake effective measures, either alone or in concert with

other states, for interdicting the transfer or transport of WMD,

their delivery systems, and related materials to and from states

and non-state actors of proliferation concern;

2) Adopt streamlined procedures for rapid exchange of relevant information concerning suspected proliferation activity, protecting

the confidential character of classified information provided by

other states as part of this initiative, dedicate appropriate resources

and efforts to interdiction operations and capabilities,

and maximize coordination among participants in interdiction

efforts;

3) Review and work to strengthen their relevant national legal authorities where necessary to accomplish these objectives, and

work to strengthen when necessary relevant international laws

and frameworks in appropriate ways to support these commitments,

and;

4) Take specific actions in support of interdiction efforts regarding

cargoes of WMD, their delivery systems, or related materials, to

the extent their national legal authorities permit and consistent

with their obligations under international law and frameworks.96

Successful PSI cooperation has included not only plenary sessions and maritime training exercises,97 but also at least one mission conducted

by PSI nations in October 2003. The Council on Foreign Relations’

Eben Kaplan credits the PSI (along with other groups investigating

proliferation) for intercepting the German-owned BBC China diverted

to the port of Taranto, Italy from its voyage from Dubai to Libya. The

BBC China was found to be carrying nuclear centrifuge parts for Libya’s nascent nuclear program.98 Kaplan notes that seizure “helped unravel the Khan network and was a major factor in negotiating the forfeiture of Libya’s WMD programs.”99

Robert G. Joseph, US Under Secretary of State for Arms Control and

International Security, exhorted the assembled PSI nations at a June

2006 PSI meeting to:

First: Think innovatively. Undertake a review of your laws and how

they can be s strengthened to deny the proliferation of WMD and

missile-related shipments and services that support proliferation

from or through your states;

Second: Enforce aggressively. Develop a regularized interagency
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share information on possible interdictions of shipments, personnel,

funds, and other services that aid in proliferation; and

Third: Engage regularly. Commit to active outreach and to host and

participate in PSI exercises in your region and beyond.100

Not by might alone, but also by the “power of the purse,” Joseph,

described how PSI members and all those nations pursuing counterproliferation might develop “tools to interdict payments between proliferators and their suppliers.”101 For instance, U.S. Executive Order 13382, Blocking Property of Weapons of Mass Destruction Proliferators and Their Supporters, June 29, 2005, aims to “freez[e] the assets of proliferators of weapons of mass destruction and their supporters, and isolating them financially,” so that “[d]esignations under E.O. 13382 prohibit all transactions between the designees and any U.S. person, and freeze any assets the designees may have under U.S. jurisdiction.”

102 CONCLUSION Modern threats require modern approaches, but there is an abiding calculus of right and might to combat piracy. In addition to the power of the pen — laws and policies concluded and enforced by competent governments—future approaches to preventing and combating piracy will, as always, require competent military forces protecting both maritime boundaries and preventing smuggling and piracy.103 As political motivation—or the lack thereof—appears to be a major contributing factor in the continuing crisis of piracy, we close with this quote from long ago with continuing relevance today.

“What do you want to be a sailor for? There are greater storms in

politics than you will ever find at sea. Piracy, broadsides, blood on

the decks. You will find them all in politics.”

- David Lloyd George, British Prime Minister104 ENDNOTES
1 Rick Ruddell, Troubled Waters: Maritime Piracy in the New Millennium, Paper presented at the annual meeting of the American Society of Criminology (ASC), Los Angeles, CA, November 1, 2006, abstract available online at http://www.allacademic.com/meta/p125286 _index.html

2 Meidyatama Suryodiningrat and Sabam Siagian, Admiral confident of India’s future role, Friday, The Jakarta Post, July 29, 2005, available at http://old.thejakartapost.com/Archive /ArchivesDet2.asp?FileID=20050729.W06

WINN ET AL. 148
3 This article does not discuss aircraft piracy (a/k/a “skyjacking”) committed by various state and non-state actors, nor does it address cyber-piracy, such as that experienced by the U.S. during the late 1980s and early 1990s from actors within China. Professor Peter K. Yu has written about U.S.-China intellectual property

disputes and the eventual, yet partial, resolution via intellectual property agreements in 1992, 1995, and 1996. Despite these agreements, Yu concluded in 2000 that intellectual property piracy remains rampant in China. See Abstract, Peter K.

Yu, From Pirates To Partners: Protecting Intellectual Property In China In The Twenty-First Century, 132 American University Law Review Vol. 50:131 (2000), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=245548

4 Major Frederick Chew, Piracy, maritime terrorism and regional interests, Geddes Papers — Australian Command and Staff College, 2005, at 73, available at http://

www.defence.gov.au/ADC/docs/Publications/Geddes Papers 2005/89939 Defence 8.pdf

5 The Nagasaki Spirit/Ocean Blessing: (1997) AC 455 House of Lords.

6 Martin N. Murphy, Contemporary Piracy and Maritime Terrorism (Routledge, 1st Edition, 2008), reviewed by David Osler at MaritimeTerrorism.com, http://www.maritimeterrorism.com/2007/08/19/ book-review-contemporary-piracyand- maritime-terrorism/

7 Robert Snoddon, Piracy And Maritime Terrorism: Naval Responses To Existing And Emerging Threats To The Global Seaborne Economy, War and Game, January 18, 2008, http://warandgame.wordpress.com/2008/01/18/piracy-and-maritimeterrorism- naval-responses-to-existing-and-emerging-threats-to-the-globalseaborne- economy/

8 ‘Mother ship’ behind pirate raids, BBC World News, November 11, 2005, available at http://news.bbc.co.uk/2/hi/africa/4428808.stm. That news item reported how “Pirate attacks off Somalia’s coast are being organised from command vessels, or ‘mother ships,’” according to the International Maritime Bureau (IMB). 9 Graham Gerard Ong, Pre-empting Maritime Terrorism in Southeast Asia, Viewpoints:

Institute of South East Asian Studies (ISEAS), November 29, 2002, at 3. 10 Robert Snodden, Piracy And Maritime Terrorism: Naval Responses To Existing And Emerging Threats To The Global Seaborne Economy, January 18, 2008, available

at http://warandgame.wordpress.com/2008/01/18/piracy-and-maritimeterrorism- naval-responses-to-existing-and-emerging-threats-to-the-globalseaborne- economy/ 11 Donna Nincic, State Failure And The Re-Emergence Of Maritime Piracy, paper

presented to the 49th Annual Convention of the International Studies Association, March 26-29, 2008, San Francisco, CA, at 2, available at http://research. a l l a c ademi c . com/one /www/ r e s e a r ch/ index.php? cmd=Download+Document&key=unpublished_manuscript&file_index=2&pop_up=true&no_click_

key=true&attachment_style=attachment&PHPSESSID=a50bd869aba794b1d06b5 ef2d68bccff

12 David Pilla, London market committee sees threat of terror from piracy in key shipping lane, Best’s Review, September 1, 2005, http://goliath.ecnext.com/

coms2/summary_0199-4692449_ITM; see also K.C. VIJAYAN Malacca Strait is off war risk list but piracy attacks up last month, The Straits Times (Singapore),Friday, August 11, 2006, available at http://www.mindef.gov.sg/scholarship/ST —

Reading.pdf. 13 Catherine Zara Raymond, Maritime Piracy: The Singaporean Experience, Institute of Defense and Strategic Studies (Singapore) (Draft) December, 2005.

MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS

149 14 See International Chamber of Commence (ICC) Commercial Crime Services — Weekly Piracy Report, http://www.icc-ccs.org/prc/piracyreport.php. Formed in 1992, the Piracy Reporting Centre (PRC) roles include efforts to “raise awareness of piracy hotspots, detail specific attacks and their consequences, and investigate incidents of piracy and armed robbery at sea and in port.” It also “work[s] with national governments on a range of initiatives to reduce and ultimately eradicate attacks against ships.” IMB Piracy Reporting Center Overview, ICC Commercial Crime Services Website, http://www.icc-ccs.org/prc/overview.php. Id.
15 Christoph M. Wahner and Michael S. McDaniel, Daily Vessel Casualty and Piracy Report, Countryman & McDaniel Law Firm Website, http:// www.cargolaw.com/presentations_casualties.php.

16 International Maritime Bureau, Press Release: January 8, 2008, “Reported Piracy Ri se Sharply in 2007,” avai lable at ht tp: / /www. icc-ccs .org/main/ news.php?newsid=102.

17 See International Maritime Organization (2001-2007), Reports on Acts of Piracy and Armed Robbery Against Ships, http://www.imo.org, cited with authority by Donna Nincic, supra note 11, at 2.

18 Arabinda Acharya & Nadeeka Prashadani Withana, Presentation to the Centre for Security Analysis International Symposium, December 13-14 2006, Chennai, India, http://ramsethu.org/expert6.html . The LTTE is a Tamil group of 8,000 to 10,000 armed combatants and a core of 3,000 to 6,000. trained fighters that use overt and illegal methods to raise funds, acquire weapons, and publicize its cause of establishing an independent Tamil state in Sri Lanka. See Liberation Tigers of Tamil Eelam (LTTE) Description, Federation of American Scientist (FAS) Website,

http://www.fas.org/irp/world/para/ltte.htm 19 Acharya & Withana, supra note 8.

20 Id.

21 Id.

22 Ten Missing After S Lanka Sinking, BBC World News, March 22, 2008, http:// news.bbc.co.uk/2/hi/south_asia/7309200.stmn

23 Note: B. Raman, in Action Against LTTE’s Maritime Terrorism, International Terrorism Monitor: Paper No.58, available at http://www.indiadefence.com/ LTTEnavy.htm records that the Indian Navy confirmed at least one instance in 1995 when an LTTE ship had “clandestinely transported a consignment of arms and ammunition, dispatched by the Harkat-ul-Mujahideen (HUM) of Pakistan to

the southern Philippines for use by the Abu Sayyaf. The HUM paid the LTTE for its services by donating to it some anti-aircraft weapons and ammunition. This was in addition to the cash paid for it.”

24 Ed Kittel, Chief, Explosives Division for the Transportation Security Administration (TSA), Maritime TV Video News Report, September 14, 2004. http:// www. tvworldwide. com/events/maritimetv/us_ maritime_expo/player.cfm 25 Greece Traces Route of Seized Ship, Athens Greece, CNN International, June 24, 2003.

26 Detainee Biographies, Press Release, Director of National Intelligence, Sept. 6, 2006.

27 Articles 14-15, Convention on the High Seas (1958), and Articles 100-101, Law of the Sea Convention (1982). http://news.bbc.co. uk/2/hi/asia-pacific/ 1804146.stm

28 Eric Watkins, BBC News, Shipping Fraud Heightens Terror Threat, 6 February WINN ET AL. 150 2002. http://news.bbc.co.uk/2/hi/asia-pacific/1804146.stm 29 Ibid.

30 Anna Hopper, Squashing the Skull and Bones: Reforming the International Anti-Piracy Regime, Harvard International Review, Vol. 29(4), Winter 2008. 31 Vijay Sakhuja, Maritime Order & Piracy, Journal of Strategic Analysis, Vol. XXIV, No. 5 (2000).

32 Id. 33 G. Jacob, A New Law Dictionary, at “Pirates” (8th ed. 1762). As quoted in The Law of Piracy in Popular Culture, Jonathan M. Gutoff, Journal of Maritime Law & Commerce, Vol. 31, No. 4 (October 2000) p. 646-647. 34 International Convention for the Safety of Life at Sea of 1948 (SOLAS), as amended 1929, 1948, 1960, and 1974, available at http://www.imo.org/ Conventions/contents.asp? topic_id=257&doc_id=647 cited with authority at
United Nations International Maritime Organization (IMO) Website, available at http://www.imo.org/. This treaty was motivated in large part by the Titanic disaster of 1912.

35 International Convention for the Prevention of Pollution of the Sea by Oil of 1954 (MARPOL), available at http://www.imo.org/ Conventions/ contents.asp?doc_id=678&topic_id=258, cited with authority in IMO Website, Id. 36 See, e.g., International Convention on Load Lines, 1966 (LL), available at http://

www.imo.org/conventions/mainframe.asp?topic_id=254, and Convention on the International Regulations for Preventing Collisions at Sea, 1972, as amended (COLREG), available at http://www.imo.org/Conventions/mainframe.asp?topic_

id=251, cited with authority in IMO Website, Id..

37 Conventions, United Nations International Maritime Organization (IMO) Website, available at http://www.imo.org/Conventions/mainframe.asp?topic_id=148.

38 United Nations, Convention on the High Seas, Article 101 (1958), available at http://untreaty.un.org/ilc/texts/instruments/english/conventions/

8_1_1958_high_seas.pdf; United Nations Convention on the Law of the Sea\ (UNCLOS), Article 101 (1982), available at http://www.un.org/Depts/los/ convention_agreements/convention_overview_convention.htm.

39 See U.N. International Maritime Organization (IMO) Reports On Acts Of Piracy And Armed Robbery Against Ships Third quarterly report (July to, and including, September 2007), December 7, 2007, available at http://www.imo.org/includes/

Blast DataOnly.asp/data_id=20879/110.pdf

40 ICC International Maritime Bureau, Piracy and Armed Robbery Against Ships, Annual Report, 1st January — 31st December 2007, at 1, available at http://
www.nepia.com/fin/modules/Library/assets/IndustryNews/Documents/2007/ January/230107 2006 Annual IMB Piracy Report.pdf. For a superb compilation of

law and policy on piracy and armed robbery at sea, please See International Maritime Organization Maritime Knowledge Centre, Information Resources On Piracy And Armed Robbery At Sea [INFORMATION SHEET No. 28] (Last Update: 12 May

2008), available at http://www.imo.org/includes/blastData.asp/doc_id=1153/

Piracy (28 February 2003).doc. 41 See Tamara R. Shie, Ports in a Storm? The Nexus Between Counterterrorism, Counterproliferation, and Maritime Security in Southeast Asia, Pacific Forum CSIS,

Vol. 4, Issue 4, July 2004, at 17, http://www.southchinasea.org/docs/

Shie,%20Ports%20in%20a%20storm.pdf. Shie notes that “attacks are those which only occur on the high seas, as in the traditional definition imposed by UNCLOS (though in 2001 the IMO expanded the definition to include attacks in territorial

MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS

151 waters), or if attacks to vessels in port are also included, as they are in the definition employed by the International Maritime Bureau.”

42 Old and New Threats: Piracy and Maritime Terrorism, Silvia C. Galleti, Eurocrime (2006), available at www.eurocrime.it

43 Gerhard von Glahn, Law Among Nations, 5th Edition, (1986), at 282. 44 The IMO’s official commentary noted that “concern about unlawful acts that threaten the safety of ships and the security of their passengers and crews grew during the 1980s motivated states to negotiate and subsequently adopt this treaty . . . After the 1985 hijacking of the Achille Lauro, the UN General Assembly

adopted Resolution 40/61 in 1985, urging States to co-operate in contributing to the elimination of causes underlying terrorism and invited the IMO to study the problem of terrorism aboard or against ships with a view to making recommendations on appropriate measures.” See Convention for the Suppression of Unlawful

Acts Against the Safety of Maritime Navigation (SUA), 1988, IMO Website,

available at http://www.imo.org/Conventions/mainframe.asp?topic_

id=259&doc_id=686 45 The official commentary by the IMO notes that “[i]n November 1985 the problem was considered by IMO’s 14th Assembly and a proposal by the U.S. that measures to prevent such unlawful acts should be developed by IMO was supported.”

See Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, 1988, IMO Website, Id.
46 The SUA also covers inchoate (incomplete) acts, including attempts, abetting, acting as an accomplice, and threatening with or without a condition. See Id., at Article 3(2).

47 “Piracy and Armed Robbery Against Ships,” Annual Report, International Chamber of Commerce, International Maritime Bureau, Jan. 1-Dec. 31, 2003, at 3. 48 Maritime Piracy: Defining the Problem, Dana R. Dillon, SAIS Review, 25.1 (2005) 155-165.

49 Ship-Boarding: An Effective measure Against Terrorism and WMD Proliferation, Summary of the discussion of the International Law Discussion Group at Chatham House, held on 24 November 2005, available at http://www.chathamhouse.org.uk/publications/papers/download/-/id/318/file/3288_ilp241105.doc 50 SUA, supra note 44. The 2005 Protocol to the SUA Convention also adds a new Article 3bis which states that a person commits an offence within the meaning of

the Convention if that person unlawfully and intentionally committed certain enumerated acts relating to explosive, radioactive material or BCN (biological, chemical, nuclear) weapons.

51 Summary Of Status Of Conventions as at 31 May 2008, IMO Website, available

at http://www.imo.org/Conventions/mainframe.asp?topic_id=247. Estonia, Fiji, the Marshall Islands and Spain have ratified the SUA 2005 Protocols. 52 Bangladesh, China India, Nigeria, and the Philippines have ratified the SUA1988 and SUA 1988 Protocol, but not the SUA 2005 Protocols. Sri Lanka and Thailand have ratified only the SUA; Indonesia, Malaysia and Somalia have ratified

none of the SUA treaties or protocols. See id. 53 Rome Statute of the International Criminal Court, Article 7 (1998), available at
http://www.icc cpi.int/library/about/officialjournal/Rome_Statute_120704-

EN.pdf 54 Considering the same states as identified in Endnote 52, Nigeria has, in fairness, both signed and ratified the Rome Statute. Bangladesh, the Philippines, and Thailand have signed but not ratified the Rome Statute. China, India, Indonesia, Ma-

WINN ET AL. 152 Malaysia, Sri Lanka and Somalia have neither signed or ratified the Rome Statute. See Multilateral Treaties Deposited, U.N. Website, available at http://untreaty.un.org/
ENGLISH/bible/englishinternetbible/partI/chapterXVIII/treaty11.asp

55 Author’s comments. In 2002, Israel and the U.S. had the dubious distinction of effectively “unsigning” the Rome Statute. The U.S. gave notice of same to the Secretary General on May 6, 2002, stating:

“This is to inform you, in connection with the Rome Statute of the International Criminal Court adopted on July 17, 1998, that the United States does not intend to become a party to the treaty. Accordingly, the United States has no legal obligations arising from its signature on December 31, 2000. The United States requests that its intention not to become a party, as expressed in this letter, be reflected in the depositary’s status lists relating to this treaty.” See id. 56 Restatement (Third) of Foreign Relations Law, §102, available at http:// www.kentlaw.edu/faculty/bbrown/classes/IntlLawFall2007/CourseDocs/ RestatementSources.doc. 57 U.S. Code Title 22, Ch.38, Para. 2656f(d), available at http://www.law.cornell.edu/uscode/22/2656f.html.

58 U.S. Code Title 18, Ch. 113B, Para. 2332(g)(5), available at http://

www4.law.cornell.edu/uscode/search/display.html?terms=terrorism&url=/ uscode/html/uscode18/usc_sec_18_00002332---b000-.html

59 Jean Serge Rohart, Address to the Presidents of National Maritime Labor Associations, May 19, 2005, available at http://www.comitemaritime.org/worip/pdf/ Acts_PiracyWP.pdf

60 Coalition Maritime Forces Deter Pirate Attack off Yemen: News Release, Joint Forces Maritime Component Commander/Commander, U.S. Naval Forces Central

Command/Commander, U.S. 5th Fleet Public Affairs, December 15, 2004, available at http://www.globalsecurity.org/military/library/news/2004/12/mil-041215- nns03.htm.

61 Marie Woolf. Pirates can Claim UK Asylum, The Sunday Times, April 13, 2008, available at http://www.timesonline.co.uk/tol/news/uk/article3736239.ece.

62 Charles Glass, Piracy in the 21st Century: A Writer at Large, The Independent (UK), January 11, 2004.

63 RS Vasan, Alondra Rainbow Revisited: A Study of Related Issues in the Light of the Recent Judgment of Mumbai High Court, Paper No. 1379, South Asia Analysis Group, May 13, 2005, available at http://www.southasiaanalysis.org/

%5Cpapers14%5Cpaper1379.html 64 Jonathan Howland, Hazardous Seas: Maritime Sector Vulnerable to Devastating

Terrorist Attacks, Jewish Institute for National Security Affairs (Online), April 1, 2004, available at http://www.jinsa.org/articles/index.html/function/view/

categoryid/1701/documentid/2426/history/3,2360,655,1701,2426.

65 Charles Glass, The New Piracy, London Review of Books, December 18, 2003, available at http://www.lrb.co.uk/v25/n24/print/glas01_.html

66 A. D. Supriadi, ‘Does the Sea Divide or Unite Indonesians? Ethnicity and Regionalism from a Maritime Perspective’, Resource Management in Asia-Pacific, Working Paper No. 48, Research School of Pacific and Asian Studies, Australian National

University, Canberra, 2003, at 4. 67 The Jessie, the Thomas Bayard, and the Pescawha, Great Britain v. United States, Claims Arbitration, 1921, Neilsen’s Report, 1921, at 479.68 UNCLOS, supra note 36, Articles 105. 69 Id., Article 107.

MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS

153 70 Id., Article 32. See also Gidel, Le Droit International de la Mer, I (1932), at 236. 71 Id., Article 30. 72 John Mo, Options to Combat Maritime Piracy in Southeast Asia, Ocean Development

& International Law Journal, at 350, available at http://www

.southchinasea.org/docs/Mo, Options to Combat Piracy in SEAsia.pdf

73 Id., at 350. 74 Id., at 350. The ASEAN was formed on August 8, 1967 in Bangkok by the five original Member Countries (Indonesia, Malaysia, Philippines, Singapore, and Thailand). Brunei Darussalam joined on January 8, 1984, Vietnam on July 28, 1995, Lao PDR and Myanmar on July 23,1997, and Cambodia on April 30 1999. For

commentary on ASEAN nation cooperative efforts, see ASEAN Website, available at

http://www.aseansec.org/.

75 Nincic, supra note 11, at 30. Note: The so-called “Failed States Index,” drawn up by the Fund for Peace, uses “indicators of risk and is based on thousands of articles and reports . . . from electronically available sources.” See Failed States Index Scores 2008, The Fund for Peace Website, available at http://www.fundforpeace.

org/web/index.php?option=com_content&task=view&id=292&Itemid=452. 76 Id., at 30.

77 Id., at 30. 78 France: Pirates Captured, Hostages Freed, Associated Press, April 11, 2008 (Paris), available at http://www.cbsnews.com/stories/2008/04/11/world/

main4009248.shtml. 79 International Maritime Bureau, Press Release:8 January, 2008, “Reported Piracy

Ri se Sharply in 2007,” avai lable at ht tp: / /www. icc-ccs .org/main/

news.php?newsid=102 80 UN relief at French help against Somali pirates: Agence France Press (AFP), Nairobi, Sept 26, 2007, available at http://www.terradaily.com/reports/

UN_relief_at_French_help_against_Somali_pirates_999.html

81 Statement of Margaret Wrightson, GAO Director Homeland Security and Justice Issues, U.S. General Accounting Office, September 9, 2003. Committee on Commerce,

Science, and Transportation, United States Senate, available at http:// www.gao.gov/new.items/d031155t.pdf.

82 Statement of Tsietsi Mokhele, Chief Executive Officer, South African Maritime Safety Authority (SAMSA), African Press International (API), South Africa Lacks Maritime Security Skills, Systems says Official, May 18, 2008, available at http://

africanpress.wordpress.com/2008/05/18/south-africa-lacks-maritime-securityskills- systems-says-official/.

83 Resolution MSC 210(81), Performance Standards and Functional Requirements of the Long Range Identification and Tracking of Ships, 19 May 2006, Chapter V of SOLAS, supra note 32.

84 David Kellerman, Guns on-board! Good idea or bad? Maritime Security, March 15, 2000, available at http://maritimesecurity.com/gunsonboard.htm.

85 Katherine Hourald: Mombasa, Associated Press, Survivors of Somali Pirate Attack Speak, Nov. 15, 2007, available at http://www.asian4ever.net/forum/news- 633/67728-survivors-somali-pirate-attack-speak.html. 86 Carlyn Liss, Private Security Companies in the Fight Against Piracy in Asia, Asia Research Service, Working Paper No. 120, June 2005, available at http://

wwwarc.murdoch.edu.au/wp/wp120.pdf. 87 Graham G. Ong, Ships can be Dangerous Too: Coupling Piracy and Maritime Terrorism in Southeast Asia’s Maritime Security Framework, ISEAS Working Paper: WINN ET AL. 154 International Politics & Security Issues, Series No. 1 (2004), available at http://

www.iseas.edu.sg/ipsi12004.pdf

88 Ship-Boarding: An Effective measure Against Terrorism and WMD Proliferation, Summary of the discussion of the International Law Discussion Group at Chatham House, held on 24 November 2005, available at http://www.chathamhouse

.org.uk/publications/papers/download/-/id/318/file/3288_ilp241105.doc 89 See, generally, Rome Statute, supra note 47. 90 U.S. Constitution, Article I, Section 8; 18 USC 7(1) (Special Maritime and Territorial Jurisdiction of the United States); 18 USC 111 (Assault on Federal Officials);

18 USC 113 (Assault on the high seas); 18 USC 371 (Conspiracy); 18 USC 844(i)

(Use of explosive against property used in foreign commerce of the United States or against any property used in an activity affecting foreign commerce of the United States); 18 USC 1651 (Piracy on the high seas); 18 USC 1659 (plundering a ship); 18 USC 2111 (Robbery on high seas); 18 USC 2280(a)(1)(A),(B), and/or (H) (Maritime violence/hijacking of a ship); 18 USC 2232 (Assaults on U.S. nationals overseas); 18 USC 2232a (Use of WMD against U.S. nationals outside of the U.S.).

Note: these laws are available at Cornell University Law School LII / Legal Information Institute Website, available at http://www.law.cornell.edu/

91 Maritime Terrorism: Risk and Liability. RAND Center for Terrorism Risk Management (Monograph) p.6 http://rand.org/pubs/monographs/2006/

RAND_MG520.sum.pdf 92 Those other original member states include Australia, France, Germany, Italy, Japan, the Netherlands, Poland, Portugal, Spain, and the United Kingdom. Fact

Sheet, Proliferation Security Initiative (PSI) Statement of Interdiction Principles, White House Website, http://www.whitehouse.gov/news/releases/2003/09/print/

20030904-11.html, cited with authority in Shie, supra note 41, at 23. Shie noted the addition of Canada, Singapore, Norway, Denmark, and Turkey in December 2003, and the Czech Republic and Russia in 2004. 93 Eben Kaplan, The Proliferation Security Initiative, Council on Foreign Relations Backgrounder, October 19, 2006, http://www.cfr.org/publication/11057/ 94 PSI Statement, supra note 54.

95 Id.

96 Id.,

97 Shie, supra note 41, at 17

98 Kaplan, supra note 55.

99 Id.

100 Robert G. Joseph, Under Secretary for Arms Control and International Security, Broadening and Deepening Our Proliferation Security Initiative Cooperation, Warsaw, Poland, June 23, 2006, U.S. Department of State Website, http://

www.state.gov/t/us/rm/68269.htm

101 Id. Joseph noted how the U.S. had put in place a “new Executive Order which prohibits U.S. persons from doing business with entities designated because of their proliferation activities.”

102 Executive Order 13382, Blocking Property of Weapons of Mass Destruction Proliferators and Their Supporters, June 29, 2005, http://frwebgate.access.gpo.gov/

cgi-bin/getdoc.cgi?dbname=2005_register&docid=fr01jy05-162 That authority aims to “freez[e] the assets of proliferators of weapons of mass destruction and their supporters, and isolating them financially. Designations under E.O. 13382 prohibit all transactions between the designees and any U.S. person, and freeze any assets the designees may have under U.S. jurisdiction.” Nonproliferation Sanc- MARITIME PIRATES, SEA ROBBERS, AND TERRORISTS
155 tions Executive Order 13382, Department of State Website, http://www.state.gov/ t/isn/c22080.htm

103 Navy is India’s sword and shield at sea, Indo-Asian News Service, August 17, 2004, available at http://www.ipcs.org/Aug_04_militaryNavy.pdf. The authors also

assert that competent air and land forces can and will be required to operate in joint (multiple branches of military service), combined (multinational) and interagency (multiple departments of the executive branch) operations. 104 Quote attributed to David Lloyd George, undated, Litera.co.uk Website, available at http://www.litera.co.uk/author/David_Lloyd_George/.

WINN ET AL. 156
