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Objections to the Use of Law in Modern India:

1. Legal materials are normative rather than descriptive. They are excessively immersed in technicalities as well as rhetorical idealizations that obscure rather than reveal social realities.

2. Doctrine, especially legal doctrine, does not always reflect practice. Doctrine does not provide reliable index either of actual patters of regulative activity or of the degree of conformity of the behaviour purportedly regulated. Doctrine does not bear the actual behaviour of the regulators and the regulated.

3. Law allows for nationwide generalizations, which are of little value, especially in as vast and heterogeneous society as India. Local conditions are all important in the Indian context.

4. Present Indian law is foreign and cannot be applied in entirety in the country, since it is incongruent with attitudes and concerns of most Indians.

However, these objections have limited appeal:

1. Law provides an instrument through which we may observe some facts of Indian society which are otherwise inaccessible or obscure.

2. Foreignness and remoteness from everyday life lend to Indian law and unique and compelling interest for students of India and of comparative law.

1. Law as a Source of Knowing Indian Society Intimately:

Lawyers are drawn to the immense reservoir of documents comprising of records made by officials. The records – statute books and law reports – are the law. In its broadest sense, law includes all patterns of socially expected and approved rule of enforcement. There is a continuum stretching from official ‘lawyers’ law’ to the concrete pattern of regulation which obtains in particular localities at the other. ‘Lawyers’ law’ has to be understood in the context of habits and attitudes of its administrators and clientele, including the working of the police and lawyers, proceedings in the local courts, to the operation of informal tribunals, and to popular notions of legality. Law enables us to know the relation between ‘lawyers’ law’ and local practices. A body of records in a law library is important.

2. Foreignness as a Beneficial Aspect and Means to Adopt Local Conditions:
Legal studies can claim partial exemption from the imperatives of localism. There is an all-India legal culture. The student of law is concerned with doctrines and procedures which subsumes diverse local conditions while being influenced by them only to the extent allowed by nationally prescribed standards. To the extent that there is a nationwide legal community in India, the law reveals the culture of the community – its values and attitudes and their embodiment in pattern of practice and personal relationship.

Lecture 2: The Relevance of Hindu Law in the Study of Legal Systems in India:

The relevance of the study of Indian legal history lies in three factors:

1. The study of Hindu law is relevant because there is a need to structure a course on the country’s legal system which imparts a sense of local and regional forms judicial governance and administration to students of law. There has to be a better understanding of the importance of regional systems of law making in the country. It helps us to study the role of the indigenous people and their laws.
2. Hindu law is also relevant because it is useful for understanding the context of the development of global framework of law making and legal scholarship and learning. There is a need for a comparative study of legal history and jurisprudence, especially when there is a growing globalisation of Asian and African legal systems. It is relevant also because it is needed for understanding a critique of colonialism, which is a major strand in third world studies.
3. Hindu law is relevant because it leads to the exploration of post-modern Indian law, which is a combination of the old and the new, i.e. tradition and modernity. Such a study eventually abandons blind beliefs in modernist legal axioms and linear developments. Unity in diversity, a basic principle which governs the Indian constitution, has a central role to play in such an exploration.
Lecture 3: Why Has Hindu Law Been Neglected?

1. The study of Hindu law has been neglected due to declining knowledge of classical learning based on an understanding of Sanskrit. Today, there are too few Sanskritists. ‘Lawyers with Sanskrit’ have long ceased to exist.

2. There is a lack of professional interests in Hindu legal systems. With the coming of Anglo-Hindu legal traditions, traditional Hindu law has receded into the background. British Common Law came to dominate Hindu law from the beginning of the seventeenth century.

3. The relegation of mainstream Hindu law to personal law damaged its chances of remaining in the limelight. This started in the medieval period, but continued into the modern phase. Modern pressures of political correctness, emerging from globalising tendencies, further marginalized Hindu law, treating it as a reactionary, misogynist remnant of the past. Studying Hindu law has become a dubious scholarly activity. However, major areas of Indian public law, such as access to justice and fundamental rights, environmental rights and consumer protection have been recently restructured through invisible interactions with Hindu concepts. As a result the Indian constitution has become part South Asian in concept and part a Hindu manifesto.

4. The increasing importance of the global framework of reforms has successfully marginalized Hindu law. Globalising in an International legal context leads to the growth of uniformising vision that denigrates traditional Indian laws and overlooks the growing gap between law as taught in law schools and Indian law ‘on the ground’.

Lecture 4.1: Dominance of Hindu Law in India Over the Last Two Millenniums: Evolution of Hindu Law and the Different Stages:

Hindu law evolved between the eighth and the fourteenth centuries and as suggested by Sanskrit texts was written in this period. Hindu has a history of nearly four to five millennia and has been recorded in a large body of literature. It has been gone through many manifestations and several transformations in this period. The Indian textual tradition can be divided into three stages:

1. Stage of the Vedas

2. Stage of smritis, including the later Vaidika texts called the dharma sutras and the metrical smritis
3. The stage of commentaries and digests.

Three more stages have been suggested by Robert Lingat, called the 

1. Dharma sutra period

2. The dharma sastra period

3. The period of commentaries and digests.

According to Werner Menski there are four different stages of the evolution of Hindu law in India. They are

1. The Rta stage of the early Vedic times

2. The dharma stage of the later Vaidika period,

3. The danda stage of the early smrtis and the vyavahara stage of the later smrtis, digests and commentaries.

The evolution of Hindu law saw a very clear and successful attempt in different parts of the country to scan classical sources and create new codes of law by the selection of suitable materials. Such an attempt was made to suit the exigencies of time and the particular requirements of various regions and groups. Hindu codifiers have reorganized, rearranged, selected, rejected and modified the available smrti materials in order to create their new codes and code books.
Lecture 4.2: Dominance of Hindu Law in India Over the Last Two Millenniums: Emergence of Secular Hindu Law from Ancient to the Medieval Period:
The first set of conceptualizations in the history of Indian law deal with the realm of the sacred and the divine as the universal order which governs the conduct of not only humans but also of all other entities in the universe.
 The commandments revealed in the sacred texts were to be followed implicitly by man. When by choice man erred, a system of retributions and rewards arose, which led to the codification of dharma which signified a comprehensive normative system by which the conduct of man towards all other human and living beings and existences is regulated. This is meant to preserve and uphold the universe. Early Dharma sastras demanded obedience to the prescriptions through spirituo-temporal mechanisms of inducement and retribution. When it was found that law could not be made on the basis of divine retribution and reward, humans being impervious to divine intervention, the divine powers were sought to be entrusted in the hands of the King. The King now emerged as the sole lawmaker and giver, and had the responsibility of enforcing the sacred order and the oughts prescribed by the dharma sastra texts. These oughts now carried the sanctions to be administered by the state. So the role of the state came into the legal framework and picture as early as in the pre-classical period. Dharma, which came to govern lawmaking and giving, branched out in three different directions, i.e. it now had three different branches: acara [right conduct], vyavahar [procedure for enforcement of right conduct through the apparatus of the state] and prayascitta [ritual expiation of making a man spiritually, culturally and socially pure. The second branch, vyavahar is found to be sufficiently developed. It lay down both substantive and procedural norms which the state was required to observe and enforce. So increasing there was a dilution of sacred tradition of law which led to the emergence of Hindu law as ‘law as such’, by which we mean the emergence of Hindu law from the shadows of dharma and its establishment independently as vyavahar. This can be called the secularization of Hindu law in the medieval period.

In the medieval period the demarcation between Dharma and Vyvahara became increasingly clear: dharma was seen as the undefined and almost ethereal touchstone for the purpose of testing the validity of more practical and more real rules of law. Dharma set the outer limits of law, such as the philosophical concepts of justice, equity and good conscience. In this sense it constituted the core of law. Certain values of ahimsa [non-violence] and satya [truth] are the defining characteristics of dharma. They form the main set of social obligations of dharma which are meant to be used to govern society.

Lecture 4.3: Dominance of Hindu Law in India Over the Last Two Millenniums: The Role of the Text in Hindu Law:

The Vaidik corpus is large and includes a series of texts addressing different themes. They have been composed in different periods and places and thus written in different contexts. The different series include the Vedas, the Brahmanas, the Aranyakas and the Upanishads. In the last set of works of the Vaidik corpus the aphoristic works [the Kalpa Sutras] deal with rituals and obligations [dharma] of individuals in different stations of life. The dharma sutras are the first systematic normative texts prescribing right conduct. They, however, contain very little of what may be called organized system of prescriptive or injunctive statements pertaining to acceptable forms of social conduct. Moreover, the reverence shown in classical literature on law towards the Vedas is more out of an ethereal loyalty to a distant tradition than to any logical use of them as genuine sources. Classical and post-classical texts use very little of dharma sutra materials to lay down the ‘law’.
The question here is: did this corpus have legal texts in the sense that they were codes of law created and promulgated under the authority of the state and were actually in force in some state at some point of time, or were they conceptualizations of social, legal and philosophical thinkers who saw them as recommendatory texts for giving an ideal picture of the legal system as it ought to have been. The second proposition was the more probable one.

No text carried the force of a law book at any given point of time. These texts represented real life situations both in the ancient as well as the medieval periods. Such texts included anthologies, digests, and commentaries.

The anthologies collected as many diverse statements from as many sources as possible. They presented the various views of the authors and allowed the reader to decide which set of rules suited them best. The digests gave their own choices of rules. The compilers sift through many rules available to them and reject some and select some others. The compilers are not obliged to state the reasons for their choice. But they were chosen according to the situation and as the best solution to a given problem. Also, the compiler has the responsibility of explaining the provision of the almost fixed texts and demonstrate how they applied to the times. The compiler also had to maintain the sanctity of the text while using it in different time and locale. Therefore, the compiler is a speaking text and has the duty to present the text as a living body of work rather than an impassive handing down of canonical orders. Ex.: the Mitakshara camp. The digests were often written by law/judicial officers appointed in the courts of the kings. Thus state involvement in the administration of justice was common within an accommodative framework presented by the texts. The texts were not used to impose the will of the state on the people by the judicial officers. Laws were the sum total or generalizations of different responses of arbitrators to specific questions raised in specific disputes.

The text in Hindu law also the responsibility of keeping pace with changes in peoples’ practices. It has to continuously evolve and reinvent itself. An important function of the medieval texts [and the smrtis] was to legitimize customs by incorporating them into the main body of textual tradition. Records of earlier rule, even if it was perceived to be anti-people were incorporated in digests.

Were these texts elitist in nature and did they pertain to certain dominant segments of the Hindu society, that were unconcerned with other traditions both within and outside what was called the ‘Hindu’. No, they were not. It has to be admitted that all laws or socially accepted norms are culture and community specific. The Hindu texts have always allowed significant departures within its own system from time to time and from place to place and has recognized ‘other systems’ outside the ambit of the dharma sastra traditions. Most of the different and sectarianised Hindu communities even today follow their own customs and practices which are variance with the dominant state supported version of Hindu law.

Lecture 4.4: Dominance of Hindu Law in India Over the Last Two Millenniums: Role of the State in Hindu Law

Hinduism has not in recorded history, except in the instances of small sects, been guided by any organized church or papacy. The role of the church as the final arbiter of righteous conduct has been minimal or almost non-recognizable. Despite the importance given to sruti or the smrti as setting the fundamental norms of dharma and also despite the importance of the Brahmans of Brahmarsi-desa as the teachers of rightful conduct, Hindu law has remained committed over the last two thousand years to giving freedom of opinion and lawmaking to the regional configurations and social and political groups that have operated in the subcontinent. They [the regional political and social formations] have especially enjoyed the privilege of developing their own dharmas. Even with regard to the hierarchy and importance of sruti and smrtis, the older texts, the srutis were gradually replaced by the smrtis, and then the smrtis were replaced by newer smrtis. Even the new smrtis were replaced by new laws by commentators and authors. So the dominance of Hindu law over the last two millennia was possible due to the ongoing process of change within continuity and the introduction of the secular within the religious framework.

The role of the state in Hindu law was extremely important in the medieval period. The dharma sastras accorded all surpassing superiority of the state over all other forms of social and political organizations. The state, represented by the rulers and their agents and nominees reserved the right and power to possess all political authority, including the power to determine the conduct of the people as well as all forms of retribution and rewards. State in the medieval period came to be identified with importance given to judicial administration in which Kings did not have to submit themselves to political and religious constraints. The state made the King all powerful. Now dharma developed as ‘law’ which was enforced by the apparatus of the state. It’s reached was wide enough to induce several religious, moral and social laws into positive laws. The importance of the state in Hindu law in the medieval period was assisted by the artha sastra tradition which recognized that politics and administration were outside the domain of the sacred. Under the new dispensation of the medieval rulers, and their emphasis upon new state formative tendencies, sciences such as grammar, poetics, etymology and prosody were freed from the clutches of sacerdotal concerns and were established as independent subjects of enquiry paying lip service to the Vedas. Some of the important smrtis, especially those of Narada, Brhaspati and Katyayana recognized law as distinct and independent of other branches of dharma and therefore they exclusively dealt with legal matters.

The emergence and evolution of the new state, replacing the older imperial ones, in the domain of Indian law arose in the context of the dynamic political situation in the north towards the end of the ancient period and beginning of the medieval period when large empires and political authority were fragmenting. Smaller regional and sub-regional powers grew at the cost of the larger imperial formations in the sub-continent which clamoured for more political powers. Now small states, built out of the one pan-north Indian state emerged. All of them had the essential prerequisites of state structures: [a] the assertion of an all surpassing authority by an individual over all other forms of social, political and economic organizations and [b] the political right of the individual, legitimized by divine ordinance, to inflict pain and punishment and give rewards to the subjects. The geographical boundaries of the new smaller states were not fixed and boundaries were porous. The new states were also characterized by the growing assertion of the power of the individuals, and their chose social and political groups, often their own families.

The Rajdharma section of the dharma sastras emphasized that such states were to be strong states, with the king exercising his right to emerge as the principal lawmaker and giver. He was to be assisted by a bureaucracy, comprising of ministers and going down to village level officers. Extensive taxation and policing regime was to be imposed. The state was to be further divided into a multi-layered structure, with local rulers also called Kings, who exercised similar dharmas [duties]. But the ultimate power of exercising central control, both legally and politically remained with the central King. So in the medieval period the Hindu legal system survived despite several pulls and pressures due to the establishment of a centralized system of political and legal governance.

The medieval rulers asserted their legal authority over their subjects by enforcing specially commissioned legal texts. Duncan Derrett has said about medieval codes that “it was intended that the interpretations so offered and the texts selected should alone be referred to by judicial advisers throughout the King’s territories and perhaps further” and that “the work of the scholar was taken seriously by the properly constituted judicial authority”.
 Robert Lingat says that Royal patronage gave judicial actions and activities a measure of official status and legitimacy, and consequently authority.
 Smarta scholars also played an important role in the shaping of the polity in this period.

The role of the dharma sastras in medieval Hindu law was no less important after the emergence of the state as a viable means established new and improved forms of governance in India. The dharma sastras played the twin role of providing much needed social stability and continuity, as well as justification and the basis for change in tradition. But the dharma sastras could survive as an important source of guidance for Hindu law in the medieval period only because they were sought to be worked and followed in collaboration with the state, which emerged as the arbiter for the demands of those who claimed social equality and a fundamental scientific basis for all rules of every kind, whether they were legal or moral. Out of this necessity arose the need for the framing of customary laws, which gave rise to codifying customs into sastras again.

Lecture 4.5: Dominance of Hindu Law in India Over the Last Two Millenniums: The Role of Institutions in Hindu Law I: Role of the Community

1. Introduction: The Community Within the Religion:

According to the dharmasastra society is built around the basic units of family [kula], caste [jati], and village [gram]. The dharmasastra preserves the right to prescribe the norms according to which members of these groups are to conduct themselves vis-à-vis one another. Dharmasastras’ right to act as the arbiter arises because either the individuals live in a common locality, village or town, or they belong to the same professional group or they follow the same vocation, or they belong to the same caste. Therefore, the dharmasastra emerged in the classical and late classical periods as the binding force for the building and maintenance of the community. It also emerged as the force that could set the conceptual, territorial and familial boundaries of the community. Community in Hindu law was firmly rooted within the confines of the religious, defined and strengthened by the dharmasastras.

2. Powers and Types of Community:

The community in Hindu law was strongly and autocratically managed: after entering into an agreement with regard to remaining in the community and the native place, village or association of the person, “whosoever backs out … must be externed by the king.” The need to form a group or community arose out of the necessity to ward off trouble, or to perform some pious deed. For this purpose a contract with limited objectives had to be signed. It also included rules regarding duties, activities, occupations of heterodox sects, guilds and other groups, i.e. customs and practices of various social groups. There were several types of groups such as the traders’ or artisans’ guilds, associations of residents of a geographical area like a village, caste based units like special settlements of brahmanas and other castes, and community and associations.

3. Administrative Structure of the Communities:

The administrative structure of associations in medieval digests was clearly stated and distinctive in character. A small committee of two, three or five members carried out the day to day administration of the group’s affairs. The concept of formal committee had not emerged until late in to the ancient period. The well wishers of the associations may or may not have been officials or even members of the association.

4. Restrictions on the Communities:

There were certain restrictions on the communities as well: different groups were given a large measure of autonomy, although king maintained overall control of the community. Contracts against the commands of the king were invalid. Nor were the ones which were not liked by the people. The king had the authority to annul such contracts. The king could outlaw agreements, or customs which went against the sruti and smrti or were tainted by greed. The king could prevent widows from being forced into prostitution, whether or whether they were or were not practiced for a long time. The king had the power to intervene in disputes between members and the managing committees. The king could remove heads of associations on prescribed grounds. Action against the managers could be taken if the managers misappropriated public funds, or if they transgressed agreements and customs. The king could also give regular grants for different projects, and offer gifts to members of the association. So not only were the powers of restriction, retribution and reward left in the hands of the king, the existing sources of Hindu law suggest that both in the Hindu as well as the Muslim periods, the powers of the king point towards the establishment of a secular an tolerant framework of religion.

Lecture 4.6: Dominance of Hindu Law in India Over the Last Two Millenniums: The Role of Institutions in Hindu Law II: Role of Social Institutions

1. Liberalisation of Relationship between Husband and Wife in Hindu Law in the Medieval Period:

The central objective of Hindu law with regard to the management of social institutions is to regulate the mutual conduct of and relationship between men and women both within and outside marriage. Here even the dharmasastras had a constructive role to play: it adopts an overly protective attitude toward women, which meant that they had to remain under the ‘manly’ protection of their fathers, husbands, sons and other male relatives. The smrtis seemed to be terrified at the prospects of women taking undue liberties. The smrtis clearly stated that women had to remain within the four walls of their husbands’ homes, and their husbands had the responsibility of ensuring that they did not transgress the limits of dharma. The first break with thoroughly male chauvinist views of the dharmasastras and smrtis came with vyavahar sections of the dharmasastra texts. This section stated that society had to accept much more liberal rules of man-woman relationships, and accept the transgressions. This liberalization in the relationship between men and women was re-emphasised in the medieval period, when the dharmasastras and the smrtis came under the influence of the Muslim rulers.

2. King or State’s Right to Settle Marital Discord According to Hindu Law in the Medieval Period:

The Hindu sources and texts, such as the dharmasastras, smrtis and the vyvahara texts also stated that the state had a jurisdictional role to play in matrimonial matters. Earlier in the classical and late classical periods, disputes between the husbands and wives had to be settled within the family. Rarely were they taken to the courts of law. Obscure rules were also cited to demonstrate that disputes between teacher and student, father and son, husband and wife, and master and servant could not be taken to the king’s court as well. Couples were also advised not to raise personal disputes before the king or even other members of the family. It was only in medieval times that authors opened the doors of the courts for matrimonial cases. Kings in medieval India could ensure that husbands and wives did not transgress the boundaries of their dharmas. Legal proceedings between couples were sometimes in fact necessary and desirable. The king could also take suo motu congnizance of such matters upon learning about them from any source. At the same time the smrtis recorded a list of several offences for which a wife could be punished. The state could also intervene in matters regarding desertion, bigamy, and maintenance of the wife. Also, under the new conventions of vyvahara, no specific legal rules or obligations were stated with regard to the father’s, husband’s or son’s right to keep women under control. So the new vyvahara rules were paying scant regard to the men’s power over women within the household. At the same time the medieval authors are careful to state the responsibilities of women towards men, wives towards their husbands, and mothers towards their sons. One medieval writer, Vivadaratnakara, said: “A woman who does not fulfill her duties falls into the worst of hells or is reborn as a leech or a mother of pearls or a bitch or a she ass”. Such other worldly references were however few and far between, and out a total of one thousand eight hundred and seventy three rules listed by the medieval authors, only eleven explicitly refer to the other world, or to other births or to threats. Rest of the rules are secular and temporal in nature, and demonstrate the medieval Hindu legal scholars preoccupation with not only the devolution of power from male and monarchical hands, but also the expressed desire to emerge from a hiararchised society laid down by the dharmasastras. Hindu law was then, in the medieval period, under the influence of the new winds of change brought by the Muslim rulers, undergoing considerably amount of alteration leading to progress and a greater measure of equality among not only the sexes, but also between generations. Conservative opinion was loosening its grip over Hindu social institutions in the medieval period, leading to the expansion and growth of the institutions.

3. Curbs Placed on the Husband’s Right to Punish His Wife under Hindu Legal Conventions:

Hindu law has also shown, with the passage of time, a definite tendency to introduce checks on the husband’s right to award punishments to his wife. Clearly, the Manusmrti does not deny this right to husbands, but at the same time seeks to place restrictions on it. Manu also recommended severe punishments for the husbands if they overstepped their legal rights and obligations. In one verse the husband has been given immunity against legal action under the law of sahasa, but this immunity was also conditional, and the king was given the power to act, i.e. admonish or impose a fine, against a husband if took undue advantage of his rights. Clearly, the medieval authors were cautious about the self-proclaimed privileges of the husbands, and took every measure to create curbs on them. So the medieval writers were aware of the downside the expressed supremacy of Hindu social institutions. Rules and laws were framed to prevent the concentration of power in the king’s hands, as well as those the fathers, husbands and sons. As a result Hindu social institutions emerged as bodies which were receptive to the requirements of both the sexes and all age groups, which strengthened the bonds of Hindu law, and its sway over Indian society, both locally and informally.

4. Liberal Property Rules Under Hindu Law:

The dharmasastra states that it is the duty of the grhastha to provide safety and security to their family members: the women, children, old and the infirm, and any other member of the family who cannot be independent. According to the rules of patriarchy no householder is an absolute owner of his wealth to the exclusion of the other members of his family. According to the dharmasastras, which clearly states the rules and norms of the patriarchal society, it is the responsibility of every father to ensure that his children, irrespective of gender, stands on his own feet, or is economically secure. So from the beginning of Hindu law, economic supremacy of the male members of the Hindu families was sought to be curbed by introducing not only checks, but also social and economic obligations which no householder could escape under the law of the land.

The dharmasastras took a secular view with regard to the management of the joint family as well: several generations of male descendants of a common ancestor could live under the same roof, and continue to have a common pool of economic resources, to which everyone could contribute equally or according their own means. No one needed to leave the portals of the family if they did not want to, but could if the situation demanded.

With regard to wealth and property the dharmasastras took an equally liberal and secular view, bereft all sacred and sacerdotal concerns. While the dharmasastras stated in unambiguous terms that wealth [artha] is a recognizable means to an individual’s social security and well being, it was just as aware of the danger of excessive accumulation of wealth, which is the principal cause of disputes in society. The aim of the dharmasastras is to balance the interests of the individual within the family, and at the same time prevent the disintegration of the family as a social unit and avoid fragmentation of economically viable and sustainable units of property. There is a constant attempt in the dharmasastras to provide mothers, daughters-in-law, widows, and unwed daughters with economic sustenance. On the law of inheritance and partition of property the medieval texts demonstrated an inclination to suggest dramatic changes: this period saw the emergence of two schools of law of inheritance, namely Mitakshara and the Dayabhaga schools. The Mitakshara School is a set of commentaries while the Dayabhaga is a digest of laws. Both are based on almost the same smrti materials, but they are interpreted differently leading to the birth of two rival doctrines.

What are Dayabhaga and Mitakshara Schools of Law?

The fundamental difference is on the question of nature and modus operandi of the right to inheritance. Under the Mitakshara rules the property of the deceased must go to a distant male cousin, but to the daughter’s son. But the Dayabhaga School suggests that a daughter’s son can offer pindas, i.e. offerings of rice balls to the deceased, and thus is entitled to his maternal grandfather’s property in the absence of the latter’s son or grandson or great grandson. Under the Mitakshara system property can go to a distant cousin rather than to someone dearer and closer to the deceased. While the Mitakshara School is deeply patriarchal, the Dayabhaga School is less so. British legal experts, such as Henry Mayne, have offered their ideas on how this conflict can be resolved, but not much headway has been made in this regard.

Lecture 4.7: Dominance of Hindu Law in India Over the Last Two Millenniums: The Role of Institutions in Hindu Law II: Role of the Market

From the beginning the dharmasastras had a role to play and regulated economic transactions, such as banking laws, i.e. debts and deposits, gifts, sale and purchase, relations between employers and employees, and joint commercial undertakings. While most of them were carried forward in the medieval texts, the texts appeared more market friendly with regard to sale and purchase and debts and deposits. They also showed a liberal attitude towards employees and slaves, and understood consumer rights better. The medieval texts were also protective towards the contracting parties, even though they were allowed to enter a contract with their eyes wide open. So in the medieval texts, laws governing the markets were greatly liberalized.

In the dharmasastras, laws governing relations between employers and employees are discussed under three heads: [i] when an employer did not render service after agreeing to do so, [ii] when an employer did not pay his wages, [iii] when disputes arose between cattle owners and their servants who looked after the cattle. Of these, the first two deal with duties and privileges of employers an employees.

The role of the vaisya becomes all important with regard to the laws governing the market. Division within varnasrama was accentuated when it came to economic laws. The Manusmriti stated that “The king should make a vaisya involve himself in trade, money lending, farming and cattle rearing, and a sudra in serving the twice born.” Medhatithi said that these injunctions were not mandatory and therefore were not enforceable. It was stated [i] that only if a person wants to earn a living can he be forced to follow the vocation prescribed for this varna; and [ii] that no other person shall be allowed to take up a vocation reserved for other groups. Also, nobody could be forced to serve a twice born if he did not want to and had enough of his own. Such liberal tendencies in Hindu law emerged in the medieval period, with the medieval authors bringing these winds of change. However, these liberal rules normally applied to only those vaisyas and sudras who had climbed up the social and economic ladder. They could no longer be forced to follow their own vocations. There were discordant voices, for instance of Govindaraja, a later commentator, who said that the king could force a vaisya or a sudra to follow his original vocation and punish if that was not respected. Medatithi’s suggestions were, however, not wholly heeded. The vaishyas were left out of the ambit of forcible labour, but not the sudras, who had to take up their traditional vocations.

This shows that the medieval period was beneficial for the vaishyas but not the sudras. In the early medieval period, the vaishyas were bifurcated into two classes – the lower vaishyas and the higher vaishyas. The lower vaishyas were cattle rearers and agriculturists, for whom there was a loss in their status, and were often reduced to the status of sudras. The higher vaisyas continued to improve their positions, socially and politically, due to pursuing business ventures. So the medieval period was highly beneficial for activities related to trade and commerce, which brought in winds of change and democratization in to the varna system.

Notable medieval writers, who exempted the vaishyas from forcible labour, were Cadesvar, Devana, Madhava, and Varadaraja. However, in spite of the injunctions passed by Manu, authors such as Madhava and Devana did not support the view that a slave could never be freed since slavery was his duty by birth. Medhatithi also said that this rule was not a vidhi, i.e. an injunction enforceable in law but is only an atharvada. Medhatithi rightly said that the smrtis themselves laid conditions under which slaves could be freed. The Manusmrti proved to be very rigid about not giving the slaves the right to own property. Nor could family members own property. With regard to this rule even, medieval authors proved to be liberal in orientation: they gave the slaves the right to own property. Medhatithi, writing with the aid of reason, says that since wives, sons and slaves have to perform certain duties for which some wealth has to be spent, all three had to be given the right to own some property. Only thing that they could not do was to alienate their property without the consent of the master, father and husband. The medieval authors sought to democratize and dilute the classical law giving the master the right to appropriate the slave’s wealth. Such a law was legitimized and passed by Manu. Medhatithi altered this rule by setting conditions under which a master could take the slave’s wealth: only if the master had lost all his wealth through some unforeseen means. Also, according to another law, made by Kulluka Bhatta, a Brahman master could in case of an emergency appropriate a slave’s wealth and still not be punished by the king, which implied that [a] a non-Brahman master could not under similar circumstances, and [b] even a Brahman master had to show the event of an emergency to take his slave’s wealth. Further, a master had to ensure his slave’s welfare. So medieval laws were not half as pro-Brahman as they are made out to be, or as the classical and late-classical periods sought to make them. The democratization in Hindu economic laws took place only in the medieval period. The secularization and liberalization of Hindu law, which was written into the religio-legal framework was possible because Hindu law was accommodative and culturally adaptive by nature and also because it responded well to the new winds of change that were sweeping through India in the 11th and 12th centuries.

The liberalism and secular temper in medieval legal scholarship was also evident in the laws governing the right of the husband to inherit his wife’s property. Neither did Manu nor Yajnavalkya refer to stridhana in their list of inalienable properties. Both held the view that the husband had the right not to return his wife’s property once he got it, especially in times of famine, disease or distress or for religious purposes. Nor did Brhaspati or Narada say that the alienation of stridhana by the husband as a transaction would be ab initio void or voidable. It was with the coming of medieval legal scholars that there was the demonstration of a definite clarity and firmness about woman’s right over stridhana, which was her or her father’s property initially. All of them used a lesser known daksha smrti to say that the wife’s property could not be alienated from her even in times of emergency. Most of the medieval authors however say that a wife’s property [saudayika] obtained at the time of her wedding could be alienated only with her consent. So for the first time authors such as Brhaspati and Candesvara give a definite voice to the women. The medieval authors, especially Brhaspati, also clearly state that the husband did not have the legal right to give away his wife wealth obtained at the time of the wedding, nor did the wife have similar rights. Greater measure of fairness crept in to the body of legal writings with the coming of the medieval period. However, these liberal rules came with conditions: according to Vijnanesvara, a husband could alienate his wife’s property only for the purpose of maintaining the family, for religious purposes, for the payment accruing from unavoidable rituals, and in distress due to imprisonment. The husband could use his wife’s stridhana only if he had no money, but had to return the money to her in cash or kind. Only the husband could take the wife’s stridhana and no one else. An unmarried woman could not be alienated from her stridhana. While some medieval authors recommended restrictions on the husband’s right to take his wife’s property, some others, like Visvarupa, an early commentator on the Yajnavalkya smrti, said that husbands had to be discouraged from taking their wives properties in the first place. No other member of the family had the right to enjoy these privileges. Also, illness which was a condition for taking the wife’s stridhana, was now, in the medieval period, sought to be clarified as serious [tivra] and prolonged [dirgha]. Unless these conditions were shown, illness could not be used as a reason for alienating a woman of her property. Another medieval writer, Madhava, says that a husband could alienate his wife’s stridhana only with the concurrence of her relatives on her parents’ side. 

So, clearly, the general concerns of medieval jurists was to [a] protect women’s right over their own wealth, [b] impose restrictions on husbands’ greed for their wives’ wealth, and [c] create a mechanism by which men could be discouraged from trying to appropriate other people’s wealth use the use of matrimonial measures.

Lecture 5: The Role of Hindu Law in the Governance of Regional Societies and Indigenous People:

Introduction: Individual to the Collective: In the late classical period it dawned on Hindu legal scholars and writers that simple self-control is not an effective tool for the safeguarding of dharma. Now, for the first time, Hindu writers started believing that man’s conscience needed a little help to maintain good order, and thus the center of activity moved from heaven to earth, and consequently from the individual to the collective, i.e. social groups. Now groups were considered fit to define and determine specific processes and institutions that could successfully support dharma in various ways. The need for public agents was felt more than ever before for the maintenance of the cosmic order. The social became more important than individual self-consciousness and local social self-control. The late-classical period saw the writing of several important later texts: Naradasmriti, Brihaspati and Katyayanasmriti, based on foundations laid in the classical times. In addition, a good number of travelers’ reports, and a variety of historical records were also written.

Emergence of a Weak Center and the Importance of Regional Societies: The shifting of order to the local level implied that justice became relative. The relativisation of law meant a situation had to be measured and managed according to its relative requirements, and its equity was of paramount concern. Also emerged in this period, i.e. the late-classical, the absence of a strong center, which led to diversity rather than unification of laws. The Manusmriti contains a string of verse on this theme. There had to be equilibrium of relativities, nor could it be unduly tilted in any one direction. This was a basic prerequisite of dharma. However, the state retained its preeminent position in dispensing justice, and in determining the rules of co-existence. The maintenance of the cosmic order was possible with the aid of local flavours. And the role of the Hindu ruler as not only the protector of his people, but as the person who could award punishments [danda], as part of rajadharma, became important in this context. 

The ruler in the late-classical and early medieval phases was sought to cultivate a control mechanism that was meant to keep all legal systems within the center of a plural triangle, in which the responsibility of the ruler was less than it was in the classical period. In the new decentralized system, the ruler was expected to administer what his people perceived to be their law, keeping in mind the yardsticks of morality, and individual perceptions of rights and duties within the overriding concerns of dharma in its macrocosmic and microcosmic dimensions. So the Hindu ruler was no longer given the right to make laws all by himself from the late-classical period onwards.

Local customary notions of appropriateness remained the major source of law in the new and rearranged social system. But even this local appropriateness was to remain within the strict confines of dharma. For instance, Kautilya’s Arthasastra [Kangle, 1972] advised a dutiful ruler that “whatever be the customary law of a region, a caste, a corporation or a village, in accordance with that alone shall he administer the law of inheritance”. Even the Manusmriti, which is one of the most conservative texts in Hindu law and governance, says that “A ruler who knows his duties according to dharma must inquire into the customary laws of castes, districts, guilds, and families, and thus settle the law peculiar to each.” The occupation of a new territory also does not lead to the superimposition of the new ruler’s law. Respect for people’s customs is paramount. Manusmriti says that this is a matter for political expediency as well as a dharmic duty of the ruler towards his new subject. It states, “Let him make authoritative the customary laws of the inhabitants of that territory, just as they are stated to be …”.

Role of the Late-Classical Hindu Ruler in Decentralized Law and Society: 

[1] Non-enforcer of laws: The late-classical Hindu ruler was thus not expected to posit and enforce his own laws. He was expected to enable his subjects to follow their respective dharmas as far as possible. There was no simple operative concept to positive law in the late-classical period, and in the latter half of ancient India. There was rather an intricate, plurality conscious conceptualization of the supervision of communities. 

[2] Guardian of Dharma: From a protector, with the power of kshatra or the legitimizing power to protect, the Hindu ruler now became a guardian of dharma. He was also seen to be dharma’s servant. 

[3] Hostile to Positivist Laws: Late classical Hindu law under the guidance of the Hindu ruler remained for more than four to five centuries hostile to positivist conceptualizations of law. 

[4] Had to Settle Public and Private Disputes: It was the responsibility of the Hindu ruler according to late classical literature to introduce vyavahar as a device to settle disputes and to uphold the entire cosmic order. Here emphasis is put on the formal litigation processes, without losing sight of primary, traditional reliance on individualistic, situational self-control. In the late classical period the ruler figure was more of a justice facilitator, the key person in a dispute settlement, vyavahar. Dispute settlement required the intervention of state law and judicial intervention. The smriti texts suggest this change. Also there was a movement towards the framing, conceptualization and implementation of informal dispute settlement, which is in today’s terms called Alternative Dispute Resolution [ADR], which was a direct challenge to positivist reconstructions of Western Indologists notions of legal developments and the king’s role in it.

[5] Ruler was an Administrator of Justice: The ruler emerged as a justice administrator, rather than the master of self-controlled ordering of the cosmic system. The king was the administrator, who had the responsibility of taking assistance from the experts in the sastras, such as legal advisors, assessors, and judges. So in the late classical period the importance of state laws increased significantly, along with the increase in importance of texts and textual knowledge. So the king’s responsibility was more to do with the management of action, conduct, behaviour and customs. Late-classical and medieval Hindu writer gave more importance to truth [satya] rather than the cosmic order [rita]. The work of the king was to ascertain what was correct and appropriate among human according to the rules of dharma. This process was not restricted to the law courts alone, it was integral to the daily lives of the ordinary citizens, and was simply a process of living a good life.

The Advent of the Local and the Public in Late and Post-Classical Hindu Law and the Role of the King in it: There was a clear shift from internalized processes of ascertaining dharma to more visible attempts at finding the right balance in tangible and more public process of conflict resolution. Werner Menski says that there was a tendency towards giving more attention to secular concerns in this period. The legal sciences within the dharmasastras came into prominence with the emergence of the local and the public in post-classical Hindu law. However, the increasing importance of regional and the local concerns of the new state systems and the laws within them did not mean either the disappearance of the rita from the main body of legal scholarship, or the absence of contact between visible [drishta] and invisible [adrishta] activity. The importance of the dharmasastras increased considerably in this period as well. Commentators were no longer jurists in the formal sense, they were now experts in the science of the dharmasastras and also took special interest in grammar or philosophy instead of law. So the post-classical phase saw the decline of law as an all important discipline. It acceded ground to grammar or philosophy but remained plurality-conscious in a culture specific Hindu context. No attempt was made to develop a separate science of law. So the post-classical phase witnessed the decline of positivist notions of the absolute importance of the science law, legal doctrines, and practitioners of law. It acceded ground to the new notions of everyday law, within a specific cultural context defined by the demands of the region where they were growing. Not only the king, but also his council of advisors, the assessors and judges were now bound by conventions of legality created by regional and collective fiats. So the scope of law was increasing in this period, especially when new winds of change were blowing with the change of regimes in the north Indian heartland.

5.5. The Role of the Late-Ancient and Medieval Texts in the Making of Hindu Law: The Mimamsa school of traditions for harmonizing texts and social reality acquired new prominence in this period. The authors and collectors of new smriti materials developed rules in accordance with new preferences and updated the sastras according to their own interpretations without disregarding the older textual models. The late and post-classical texts did make a serious attempts to encourage the local and the regional in the growth of Hindu law in India and to combine the better features of conservative Hindu legal scholarship with existing social realities.

5.6. Criticisms of the Late and Post Classical Texts:

1. However, the smritis did seem weighed down by the personal opinion of the individual medieval writers. 

2. Another criticism that could be heard about the smriti texts was that full of vain casuistry, poetic licence and simple abuse of the system. 

3. Also, quite a few of the later literature look like first drafts of the authors, often high ranking judicial officials, which offered fuller accounts of the author’s thoughts. They are hardly full texts, the finished products that the earlier sastric aphorisms were meant to be.

Lecture 11: Post-Independence Failure to Revive Indigenous Laws: 

[11.1] The Attempt and Failure to Restore Indigenous Law in British and Post-Colonial India: Hindu and Muslim Law have been Replaced by British Common Law

Classical, late-classical and post-classical Hindu law practiced in India after the 7th century were almost totally superceded and then replaced by the advent of British Common Law in India at the beginning of the seventeenth century. For ten centuries, late and post classical Hindu law held sway over the large majority of Indians in the subcontinent, despite the growing importance of the Hadith and the four schools of Muslim law that were introduced here in the middle ages. From the end of Emperor Akbar’s reign in 1605, the English East India Company, which had just arrived in India as a mere trading concern, began its legal, jurisprudential, political and economic career in the subcontinent. Galanter and Baxi
 suggest that traditional law – Hindu, Muslim and customary – was entirely displaced from the legal system of modern India in this period, which proved to be both dynamic as well as damaging for Hindu and all other indigenous laws in the country. The importance and influence of the dharmasastras, which forms the classical component of Hindu law, was on the decline, leading to its almost complete obliteration. Worse still, while it remains the original source of the various rules of family law, it got mixed with rules from other sources and came to be administered in the common-law style. It was isolated from tried and tested sastric techniques of interpretations and procedure. The dharmasastras are no longer used as a procedural-technical system of laws, as well as a corpus of doctrines, techniques and institutions, except in a minority of cases for private recourse to exponents of Dharmasastras. The local customary component of traditional Muslim law, also treated as a source of official rules in a few isolated cases, was sought to be obliterated by the growing supremacy of British Common Law techniques. Islamic law was abandoned as a living source of law in the British period. 

Even in the immediately pre and post-independence periods, the Constituent Assembly [1945-7 and 1947-9] had no spokesman for the restoration of the dharmasastras. The Assembly rejected Gandhian and traditionalist attempts to form a polity based on village autonomy and self-sufficiency, opting for federal and parliamentary republic with centralized bureaucratic administration. The only concession to the Gandhians was made in the Directive Principles of State Policy or the articles dealing socio-economic justice, which contained three articles [Articles 38-40] on the need and imperative to establish the Panchayati Raj system in India. The indifference shown towards traditional sources of Hindu law and the utter disregard shown towards the dharmasastras was evident in the adoption of the existing legal system and the granting of new powers and protection to the judiciary based on the British model.

English Law is Unsuitable for Local Indian Conditions: Pre-National Movement:

In modern India there was a government attempt to contain non-governmental and independent academic efforts to replace the existing legal system based on British law with an indigenous legal system. There has been for a very long time a dichotomy between official law and popular notions of legality in India. Administrators, nationalists and students of Indian law have since independence criticized British style law in India. British District Officers, functioning in India in the 1940s, even admitted that English law was not suited for Indians in Indian conditions, and was completely perverted. There has been completely wasteful litigation, an inheritance from British law in India, which encouraged perjury and corruption. It exacerbated disputes by eroding traditional consensual methods of dispute resolution. Such a sorry state of affairs emerged in India by the middle of the nineteenth century. Dickinson [1853], Shore [1837], Connell [1880], Bose [1917] and Moon [1945], all District Officers said that “in lieu of this simple and rational mode of dispensing justice, we [the British] have given the natives an obscure, complicated, pedantic system of English law, full of ‘artificial technicalities’, which … force them to have recourse to a swarm of attorneys … that is … professional rogues … by means of which we have taught an ingenious people to refine upon the quibbles and fictions of English lawyers …” 

English Law is Unsuitable for Local Indian Conditions: National Movement:
Similar complaints were brought by the nationalist leaders during India’s freedom struggle. Most nationalist leaders, mostly from the Congress party called for the restoration of indigenous justice. The Indian politicians were openly hostile to the courts which were seen as agencies of British control of the Indian people. The high point in defiance of the British legal system came with civil disobedience movements of 1920-2 and 1930-2 when Gandhi called for the boycott of the law courts and asked for the organization of truly Indian tribunals, whose work was to be based on the principles of conciliation, and reliance on moral persuasion instead of coercive sanctions. Gandhi and his supporters said that the British wrongly replaced quick, cheap, and efficient panchayat justice with the introduction and aid of slow courts which were responsible for the promotion of endless dishonesty and indeed succeeded in degrading public morality. The Gandhian, seeking to overturn the tables on the Penal Code’s attempts to expand the scope of criminal law and criminality, said that foreignness of alien laws led to excessive complexity in imported law making which promoted ‘criminal mentality and crime’. The Gandhians suggested that the profession of lawyers should be abolished in a new Panchayati Raj system. Restoration of panchayats was suggested for the replacing of faction and feud with harmony and conciliation. Adjectival law, such as court administration [delays, expenses and corruption], complexity of procedure, unsuitability of rules of evidence, adversarial rather than conciliatory character of proceedings and the nature of penalties were focused upon. A member of the All-India Bar Committee, commenting in 1952, said that “a large volume of opinion in this country …” felt that “… this legal system is entirely foreign to the genius and the traditions of the people of this country who need a simpler, quicker and cheaper … system than the present dilatory and costly system.”

Introduction of British Common Law/Anglo-Hindu Law in India:

Initially, the charters did not specify which law was to be applied. Under a new charter [of 1668] the English East India Company was required to work towards creating a new legal system, in effect to enact laws “consonant to reason and not repugnant or contrary to” and “as near as may be agreeable to English law”. In the Charter of 1726, Mayor’s Courts were established in the Presidency towns of Madras, Bombay and Calcutta, thus paving the way for the creation of the justice system in India. Even at this stage it was expressly stated which law was to apply, and as part of strategic planning, both Hindu and Muslim laws were used, and pundits and maulvis were consulted in formulating British Indian laws. The concept of ‘choice of laws’ arose in disputes relating to the British and Indian litigants.

The coming of the British to India in the seventeenth century resulted in the creation of non-indigenous laws and legal framework. But such a non-indigenous legal framework did not come without the British knowing Hindu law fully. Political expediency made the British accept Hindu law as a reasonable system of laws. The question was how could they administer such a large territory unless they learnt the laws of the place and its people, especially the laws of the majority.

The early British in India also quickly grasped the importance of the application of indigenous laws in India from the beginning. There was a realization that English law and judicial procedure would not be suitable to the local population. Hindu customary laws were from the beginning recognized as the laws that could be used to govern the people. The British realized that soft official general laws had to co-exist with Hindu and Muslim personal laws in the country. This shows that from the beginning the British too realized that there was no alternative to pluralistic patterns of law making and governance in India. European and Indian laws had to co-exist, although this was a new experience. This at first uneasy co-existence was further necessitated by the granting of diwani rights to the Company in 1765 and also by the establishment of dual government in Bengal. The Company now became the local authority in Bengal, Bihar and Orissa under both the Mughal rulers and the British Crown. Warren Hastings in 1772 decreed that “in all suits regarding inheritance, marriage, caste and other religious usages and institutions, the laws of the Koran with respect to the Mohammadans, and those of the Shasters with respect to the Gentoos, shall be invariably adhered to”. This shows that the British from the beginning were not prepared to deviate to any new forms of law making in India from the ones followed by the Mughals. The same patterns of pluralism continued to dominate Indian law making in India in the latter half of the eighteenth century India.

The next stage came with the introduction of the courts and the adalats first in Bengal and then in India. The adalats were broken up in to sadar diwani and sadar nizamat adalats, mofussil diwani and mofussil nizamat adalats and small causes courts. Under the Regulating Act of 1773 the Supreme Court of Calcutta was established with Sir Elijah Impey as its first chief justice. The infamous case of Nuncoomar or Nandakumar took place in 1775. It was a case of judicial murder. The Supreme Court of Calcutta dealt with all cases dealing with the affairs of the British in India. The adalats were meant to deal with all cases dealing with the affairs of the natives, the Mussalmans and the Gentoos. By the Charter of 1833 it was proposed that the two courts, the King’s Court, i.e. the Supreme Court, and the Company’s Courts, i.e. the adalats were to be amalgamated and High Courts of Judicature were to be set up in the three Presidency towns of Bombay, Madras and Calcutta and also one in Allahabad, which dealt with cases in the Northwestern Frontier Provinces. Under the High Courts Act of 1861, the four High Courts were established in India.

The fifth stage in the development of justice administration in India came with the codification of laws. Prominent British administrators, such as Cornwallis, and legendary British legal minds such as Jeremy Bentham and John Stuart Mill sought to make a fresh start in India with the codification of the laws. Mill viewed the Hindu sastras as a compilations of Hindu customary laws by the pundits. He said that Hindu customary laws were powerful. The codification included all those areas of Hindu law not covered by the ‘listed subjects’ of the Hastings Declaration. Under the new rules of codification, provisions were made for an Indian Law Commission. The first such commission started in 1935. Its first task was to draft the Penal Code, which was submitted in 1835. The other law commissions were held in 1853, 1861, and 1877. There were in all four law commissions before independence.

The sixth period saw the development of an all Indian legislature which aimed at the unification of laws and legal bodies in India. This prompted the British to passed the successive Indian Councils Acts or Government of India Acts of 1858, 1861, 1892 or Lord Cross’ Bill, granting powers of local self government to the Indians, 1909 or the Morley-Minto Reforms, granting representative government, 1919 or the Montague-Chelmsford Accord, granting responsible government with diararchy and finally the Government of India of 1935 granting provincial autonomy to the Indian political parties. Under the growth of the legislatures, the British for the first time sought to introduce central and provincial legislative assemblies as well as legislative councils in the provinces. This was the most important phase in terms of the introduction of the electoral system in India. It established the basis for the introduction of democracy in India.

What the British aimed to do four things:

[1] recognize Hindu law in a new way which the Muslim rulers had not done. Hindus were made aware of their laws in a way they had not been aware for centuries;

[2] English law was not to be introduced in all respects and subjects;

[3] The British were to exercise more direct control over public law, with criminal law as a priority;

[4] The British rulers sought more interaction between new secular laws with the religion based personal laws.

Unlike the Muslim rulers, the British now sought to deregulate the control over personal laws of the various religious communities, concentrating on tax laws and criminal laws.

Now, let us concentrate on some of the more important phases in development of justice in India. Under the charter of 1600 the Company was granted legislative powers. The charter authorized the Company, in its General Court, to make, ordain and constitute laws, orders and constitutions for the good government of itself, its servants, and for the better advancement and continuance of its trade and traffic. Punishments and penalties could also be imposed. But such punishments had to be reasonable and not repugnant to the laws, statutes or customs of England. However, the legislative powers of the Company were very limited and restricted in scope and character. Only fines, forfeitures and imprisonments could be imposed on the guilty. No harsher punishments such as capital punishment could be imposed. No reference to any factory or territory was made. The legislative powers remained vague and indecisive.
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