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The Humble Petition of the Petitioner above named

MOST RESPECTFULLY SHOWETH:

1. In accordance with the norms laid down by this Hon’ble Court in Rupa Ashok Hurra v. Ashok Hurra, (2002) 4 SCC 388, the Petitioner humbly seeks the indulgence of this Hon’ble Court to cure the gross miscarriage of justice caused by the judgment dated 4.8.2005 passed by this Hon’ble Court in Criminal Appeal No 381/2004 (hereinafter referred to as the ‘said order under challenge’). It is the case of the Petitioner that the said order under challenge have erroneously departed from the law laid down by this Hon’ble Court, in Bashira v. State of U.P., (1969) 1 SCR 32 and Hussainara Khatoon v. State, 1980 (1) SCC 98, thereby violating the fundamental right of the Petitioner to competent legal representation, through legal aid on State’s expense, guaranteed under Article 21 of the Constitution of India. It is urged that the Petitioner’s fundamental right to a fair trial and Constitutional guarantee of competent legal representation, through legal aid at State expense, as an accused in a criminal trial, guaranteed under Articles 21 and 22 (1) read with Article 39-A of the Constitution of India, has been effectively violated, vitiating the trial, the consequent conviction and the sentence. The said orders under challenge whose curation is sought have caused a gross miscarriage of justice warranting serious reconsideration by this Hon’ble Court. To prevent an abuse of its process, the present Petition is accompanied by a certificate issued by Ms. Indira Jaising, Senior, Advocate, which is attached hereto and marked as Annexure P-1. Ms. Indira Jaising, Senior Advocate, after thoughtful consideration, has felt compelled by her duty as an officer of this Hon’ble Court to certify that in her legal opinion, this is a fit case for curation. 

QUESTIONS OF LAW

2. The present petition raises the following questions of constitutional law which are of public importance:- 

A. Whether International Conventions to which India is signatory, in particular the International Convention on Civil and Political Rights, 1966 which are incorporated as domestic law, in view of the Protection of Human Rights Act, 1993, and the jurisprudence developed under those Conventions is applicable in India with full force and vigour?  

B. (1) Whether the conjoint reading of Articles 21 and 22 of the Constitution of India read in the light of the International Conventions and the jurisprudence developed under them means that a person is entitled to a right to legal representation by a legal practitioner of his choice from the date of arrested till the time of trial, and thereafter released or convicted and sentenced, failing which trial would be vitiated?

(2) Whether the right to legal representation commands not only that a trial be fair but that a particular guarantee of fairness be provided to wit, that the accused be defended by the counsel he believes to be best for him. 

C. Whether the Rules framed by the Delhi High Court under Section 304, hereinafter the said Delhi Legal Aid Rules, constitute the procedure established under law under Articles 21 and 22 of the Constitution of India for effective and competent legal representation and fair trial? 

D. Whether, in the absence of proper and reasonable fee payable to counsel for legal aid rendered by such counsel, appointed under the said the Delhi Legal Aid Rules, renders the fundamental right guaranteed to legal aid under Articles 21 and 22  unfair and illusory under Article 14?

E. Whether failure to strictly comply with the procedure established by law, as laid down by the said Delhi Legal Aid Rules, for appointment of counsel for accused, vitiates the trial simplicitor and the question of prejudice does not arise, especially so when a citizen is deprived of his life.

F. Whether the appointment of a counsel as amicus curiae to represent an accused does potentially conflict with the rights of the accused to a competent legal representation at the stage of trial?

G. Whether the appointment of a counsel as amicus curiae to represent an accused is in violation of the said Delhi Legal Aid Rules and is in any event , no substitute for a right to counsel of ones own choice to defend the accused ?
3. BRIEF FACTS

The brief facts leading to the filing of the present curative petition as they appear from various records and documents are as follows;

3.1 The Petitioner comes from an ordinary family in the State of Kashmir and was brought up by his eldest brother after the demise of his father at a young age. Prior to 1989, the Petitioner was studying MBBS course in Kashmir and had a dream to be a medical doctor. 

3.2 In 1989-1990 there was an atmosphere of rebellion in Kashmir; the movement for self determination had taken a turn towards armed struggle. Innocent youth, like the Petitioner, were exposed to films like Lion of the Desert, starring Omar Mukhtar, who acted as a school teacher and who fights for the freedom of his people. Crowds would see such films and leave the cinema hall shouting slogans for the freedom of Kashmir.

3.3 During this period, the Petitioner along with several Kashmiri youth joined the armed struggle for the self-determination of Kashmir. They were taken across the border to Pakistan and given training as militants for two and a half months. However the Petitioner was quickly disillusioned when he saw the reality of this so-called liberation.

3.4 After coming back to India across the border, the Petitioner spent about 25 days at his home town and then came to Delhi where he completed his graduation at Delhi University. In 1993-94, he went back to Kashmir and as records show that he was a militant, he surrendered to the BSF. Even during the period prior to his surrender the Petitioner was never in possession of any arms or ammunition.

3.5 After his surrender, the Petitioner, like thousands of other young boys, who choose to surrender to the Government, realized the harsh reality of the life of a surrendered militant. There are no facilities to enable the proper rehabilitation and reintegration of surrendered militants into the community. There is no help or service to enable surrendered militants to protect themselves from harassment of militants, military or the police authorities, who take advantage of the scarred past of these youth.

3.6 After surrendering to the BSF, the Petitioner was no longer eligible to government employment as a surrendered militant and accordingly started his own business in 1997-98 of dealing with medical and surgical instruments on a commission basis and was able to earn Rupees 4,000 to 5,000 a month.

3.7 However the Petitioner was constantly harassed by the authorities to become a STF informer and to work with them. Such informers were regularly killed by militants and the Petitioner had no desire to do that. He just wished to lead his life like a normal person. The Petitioner would pay the police informers Rupees 600 to 500 per month to be allowed to keep his business going.

3.8 Like other surrendered militants, the Petitioner would be called by the Army and STF to their camps, where the Petitioner was subjected to severe torture with a view to extract information from him. The Petitioner had been subjected to all this regularly. Two days after the Petitioner’s marriage, he was picked up by one Major Thappa of Rashtriya Rifles for questioning; later he was summoned by Major Raj Mohan, who called him and administered electric shocks to him. Later, in 2001 one DSP Vinay Gupta called the Petitioner and tortured him and after 5 hours of torture, they discovered he was the “wrong Afzal.” The Petitioner infact had to bribe them heavily to be let free.

3.9 Tired of the harassment in Kashmir, he decided to migrate to Delhi. The Petitioner also decided that if he lived in Delhi, he would be protected from the constant harassment he was subjected to in Kashmir by the authorities. Accordingly, on reaching Delhi, he rented a room in Indira Vihar for his family and decided to live in Delhi with his family. On 4.12.2001 he left the keys of the rented house with his landlady and informed her that he would return with his family after Eid. 

3.10 Accordingly on 14.12.2001 the Petitioner left for Kashmir. On 15.12.2001 morning, when he was about to leave for Sopore, where his family resides, he was arrested by the police from Batmalu bus stop and taken to Parampora. The Petitioner was arrested alone and nothing was recovered from him. He was beaten badly and brought to Delhi and kept in the detention of the Special Cell in Delhi. 

3.11 On being arrested, the Petitioner was told about the other accused in custody. He was informed that his brother, Hillal, was in STF custody and he was kept in STF custody for 3 months till the Petitioner was sent to judicial custody. The Petitioner was repeatedly threatened that other members of his family would be picked up if he did not co-operate with the police. While in the Special Cell of the Police at Lodhi Road, the Petitioner was subjected to humiliation and brutal torture. 

3.12 Under force and pressure from the police, about threats to the Petitioner’s life and safety of his family, the Petitioner was compelled in the presence of police officers to make a self-incriminating statement to the media in handcuffs and under supervision of the Investigating Officer. One of the media correspondents invited as a defence witness by SAR Gilani, a co-accused, later testified to the pressure exerted upon the Petitioner by A.C.P. Rajbir Singh (PW 67), when the Petitioner was made to make a ‘self-incriminating’ confession before the media.

3.13 The Petitioner was also taken by the Special Cell Police to various shops and places, claiming that the alleged terrorists had purchased weapons and arson from those places. The Petitioner had no legal counsel or advice and was totally under the control of the police authorities and had no option but to go wherever he was taken by them.

3.14 From the time of his arrest on 15.12.2001, through out the investigation, till after the charge sheet was filed, in complete violation of the guarantees under Articles 21 and 22 (1) of the Constitution of India and Section 65 of Prevention of Terrorism Act, 2002 the Petitioner was denied the right to legal representation. Not only was he not informed that he had a right to consult a counsel, no arrangement was made to make a lawyer available to the Petitioner or facilitate any meeting with him. 

3.15 It is submitted that the procedure established by law under Article 21 mandates that no person can be denied their right to life and liberty without following the procedure established by law. Article 22 (1) provides that, “no person who is arrested shall be detained in custody without being informed, as soon as may be, of the grounds for such arrest nor shall he be denied the right to consult, and to be defended by, a legal practitioner of his choice.”  The mandate of Article 21 is further articulated in Delhi by the Rules framed by the Delhi High Court under Section 304 of the Code of Criminal Procedure (hereinafter Cr.P.C.) (hereinafter referred to as the Delhi Legal Aid Rules), which provide that if an accused is unrepresented and cannot afford a counsel, the Sessions Judge shall make arrangements to employ counsel at Government expense. A list of 10 – 15 counsel willing to appear for the undefended accused (at State’s expense) should be maintained and constantly revised in each district. The advocates placed on this list should be competent criminal lawyers not merely charity seekers. A copy of the said Delhi Legal Aid Rules are annexed herewith and marked as Annexure P -2.  It is submitted that under Articles 21 and 22 the Petitioner was entitled to legal representation from the day he was arrested which was denied to him.

3.16 When the Petitioner was produced before the Special Court by the prosecution, for commencement of trial, for the first time an advocate, one Mr. Attar Alam, was appointed on behalf of the Petitioner to represent him. However Mr. Alam refused the brief. Subsequently on 14.5.2002 the charge sheet was filed. On 17.5.2002, Ms. Seema Gulati appeared on behalf of the Petitioner. 

3.17 On the same day, that is 17.5.2002, arguments on charge were heard and the said Ms. Seema Gulati conceded that a prima-facie charge was made out. Later, on 5.6.2002, post mortem reports, MLC, documents relating to the recovery of guns, explosive substances at the spot were produced and Ms. Gulati, purportedly on behalf of the Petitioner, conceded that these be considered undisputed evidence. These concessions resulted in dropping of several important prosecution witnesses. These concessions were made admittedly by Ms. Gulati without taking instructions from the Petitioner and without appreciation the consequences of these concessions to the Petitioner, who had consistently maintained that he never identified the deceased terrorists on the MLC as alleged by the prosecution. This caused severe prejudice to the Petitioner on account of the conduct of the Ms Gulati.

3.18 On 1.7.2002, Ms. Seema Gulati sought discharge from the case stating that she had not taken any instructions from the Petitioner and had not discussed the case with him. She accepted the brief of the co-accused, SAR Gilani, on payment of a fee. On 2.7.2002, an order was passed, releasing her from the case. It is submitted that this was another miscarriage of justice. The learned judge ought to have ascertained the reasons and in any event not allowed Ms. Gulati to appear for a co-accused, as she did, whose interests would potentially, and indeed did, conflict with those of the Petitioner. This itself caused severe prejudice to the Petitioner.

3.19 On 3.7.2002, one Mr. Neeraj Bansal, a junior of the said Ms. Seema Gulati was appointed as amicus curiae on behalf of the accused. On 8.7.2002, the petitioner filed an application stating therein that he was not satisfied with the appointment of Mr. Neeraj Bansal by the court and that he needed the services of a Senior Advocate. He named four Senior Advocates in his application namely, R.M. Tuffail, Pt R.K. Naseem, Mr. P.K. Dham and Ashok Aggarwal and requested the Court to appoint one of them. On 12th July 2002, the trial judge recorded that he had asked R.M. Tuffail and Pt. Naseem who had appeared in his court in another case and that day and they had expressed their inability to appear in this case. The Ld. Sessions judge without even asking the other two lawyers suggested by the Petitioner (even though Ashok Aggarwal had appeared for another accused for bail) decided against the wishes of the Petitioner, Mr. Neeraj Bansal was continued as amicus curiae to assist the court during the trial. The Petitioner in violation of his fundamental right to legal representation of his choice as guaranteed under the Constitution of India was left unrepresented in the trial and given the liberty to cross examine witnesses himself. A copy of the order dated 12.7.2002 is annexed herewith and marked as Annexure –P3..
3.20  It is further submitted that the said Mr Neeraj Bansal was not at the material time on the panel of advocates maintained by the Delhi Legal Services Authority. Therefore this appointment was in violation of the procedure set out under the said Delhi Legal Aid Rules. Apart from that, this was also a denial of effective representation for and on behalf of the Accused. While a proper legal representation of the Accused would mean that the legal practitioner of his choice and from the legal aid panel, the legal practitioner so appointed would only represent the interest of the Accused, a person appointed as amicus curiae, a friend of the Court, is potentially saddled with a conflict of interest, in assisting the court and also representing the Accused. Moreover, Mr Bansal was admittedly junior in status, being the junior or Ms Gulati, and therefore not competent to represent the Petitioner in a serious case in which he was being tried.
3.21 The Petitioner submits that the said Neeraj Bansal proceeded to “represent” the Petitioner in a mechanical manner without understanding the Petitioner’s defence or diligently pursuing it. Apart from ignoring to pose material questions in cross-examination, the learned counsel failed to call any defence witnesses and failed to put the Petitioner’s defence forward. The Petitioner to the best of his ability tried to project his own defence by cross-examining witnesses himself. However as a lay person in a hostile court atmosphere with the presence of STF officers, who the Petitioner was well aware, could attack his family meant that his hands were tied. The Petitioner has prepared a chart of the cross-examination conducted by Mr. Neeraj Bansal showing how his defence was prejudiced by the said counsel.  A copy of the said chart is annexed herewith and marked as Annexure P-4.
3.22 It is important to mention here that the primary circumstantial evidence alleged and held against the Petitioner in the matter and in the said orders under challenge is that a) he was arrested along with one Shaukat from a truck b) on his disclosure; a lap top and mobile phone were seized from a truck registered in the name of Shaukat’s wife, Ms. Navjot, c) it is this seized mobile that was used to communicate with the slain terrorist Mohammad, and d) it is from this lap top that the identity cards carried by them are alleged to have been made. Admittedly the arrest of the Petitioner is in complete violation of the guidelines laid down in D.K. Basu and casts a shadow of serious doubt upon the prosecution case about the place and time of arrest of the Petitioner. There was no effective cross-examination by the Mr Neeraj Bansal, appointed amicus curiae on behalf of the Petitioner, to expose this crucial circumstantial evidence which is the foundation of the Petitioner’s conviction. In fact in the cross-examination by the learned counsel for the said Shaukat of the arresting officer, PW61, an admission was obtained that when he arrested Shaukat there was no passenger in the truck. However, the said Mr Neeraj Bansal, has failed to highlight this fact in defence arguments for the Petitioner.

3.23 The Petitioner submits that this Hon’ble Court has accorded the right to legal representation the status of a fundamental right under Articles 21 and 22 of the Constitution and has held that compliance of Section 304 Cr.P.C. is mandatory and non-compliance constitutes a denial of due process and vitiating the trial. It has further held that, “the question of prejudice does not arise when a citizen is deprived of his life without complying with the procedure prescribed by law.” (See Bashira v. State of UP, 1969 (1) SCR 32).

3.24 This Hon’ble court has further held that Article 22 (1) embodies the rule which has always been regarded as vital and fundamental for safeguarding personal liberty in all legal systems where the rule of law prevails. The court emphasised the mandatory nature of Article 22 (1) and held that on account of the fact that no legal practitioner is maintained on the panel of advocates maintained by the Delhi Legal Services Authority is itself in violation of the Constitutional provision entitling the accused to release.

(See Madhu Limaye vs. State, 1969 (Cr.L.J. ) 1440).

3.25 It is further the case of the Petitioner that the fee payable to the legal practitioner representing an accused in a criminal trial appointed under Section 304 effectively makes the right illusory Vide Rule 3 of the said Delhi Legal Aid Rules the fee payable is the same as payable to a private practitioner engaged under the note of Rule X(2) of the Rules regulating the Conduct of Business in the Law Department Manual. The fee under the Delhi Legal Services Authority, stipulates a payment of Rupees 600 per hearing in a sessions triable cases upto a maximum of Rupees 3000 per case. A perusal of the Delhi Legal Services Authority income and expenditure account for the year ending 2006 shows that infact the legal fee per counsel per case has been approximately Rupees 1030 per case only. This makes the right to legal aid illusory and is as good as no fee. The Delhi Legal Aid Services Authority fee schedule and Income and Expenditure account for the year ending 2006 is annexed herewith and Marked as Annexure P- 5 (colly). 
3.26 The Petitioner submits that the order dated 4.8.2005, whose curation is being sought, has resulted in a serious miscarriage of justice in as much as this Hon’ble Court, despite coming to the conclusion that a) in violation of Article 21 and 22 (1), the Petitioner was not provided legal representation during his detention and investigation, which renders his confession inadmissible has, instead of holding that the trial is vitiated has convicted the Petitioner and sentenced him to death; b) in while further concluding that the extent of legal aid does not extend to searching for a counsel of the Petitioner’s choice, this Hon’ble Court has failed to appreciate that the Sessions Court has failed to follow the due procedure of law laid down under the said Delhi Legal Aid Rules to provide the effective legal representation which was not followed and therefore there was a denial of due process that vitiated the trial, and c) in erroneously holding that no prejudice has been caused to the accused by the counsel when in fact no prejudice is required to be shown but also that a closer examination would have shown that in fact great prejudice has been caused to the Petitioner.
4. GROUNDS:

4.1 Aggrieved by the said orders under challenge the Petitioner approaches this Hon’ble Court by way of a Curative Petition on the following, amongst other grounds, which are without prejudice to one another: -

A. INTERNATIONAL LAW 


4.2 It is an established position of law that International Conventions which are accepted by the comity of nations for a long period of time form part of international customary law. 

4.3 It is also an established position of law that International Conventions form part of domestic law which are enforceable in the absence of contrary statue (See Visakha v. State of Rajasthan, (1997) 6 SCC 241) and can be used to interpret the width and breadth of fundamental rights guaranteed in the Constitution of India. 

4.4 Even otherwise rights contained in the International Conventions, in particular, the International Convention on Civil and Political Rights (hereinafter ICCPR) and International Convention on Economic Social and Cultural Rights (hereinafter the ICESCR) are enforceable at law in Indian by virtue of the Protection of Human Rights Act, 1993.

4.5 Article 14 (3) (b) of the ICCPR provides that a person accused of a criminal offence has a right to be defended by an effective counsel during detention, trial and appeal. (See the Decision of the UN Human Rights Committee in Ricky Burell v. Jamaica U.N. Doc CCPR /C/53/D/5461993 (1996), Frank Robinson v. Jamaica U.N.Doc.Supp No.40 (A/44/40), Abdool Saleem Yaseen and Noel Thomas v. Republic Of Guyana U.N. Doc CCPR/C/62/D/676/1996)

4.6 The European Court of Human Rights has held that the essence of legal aid does not end with nomination but extends to replace and substitute in case the lawyer who is not able to fulfill his duties. (See Artico Vs. Italy, 6694/74 [1980] ECHR 4)
4.7 The European Court of Human Rights has held that Member parties to the European Convention on Human Rights were bound to frame rules that complied with the guarantee to legal aid under the Convention and any rule in violation of the said guarantee was bound to be set aside. (See Maxmell v. United Kingdom, (1995 ) 19 EHRR 97)
4.8 The US Supreme Court has held that the right to legal aid extends to giving the accused a counsel of his choice from the time of the arrest of the accused and not from the time of commencement of trial. Failure to comply with the same constitutes a constitutional violation. (Argersinger v. Hamlin Sheriff, 407 U.S. 25; Ozie Powell & Ors v. Alabama, 287 U.S. 45; Haywood Patterson V. Same, 294 U.S. 600; Charley Weems & Anr vs. Same, 84 A.L.R. 527)
4.9 Articles 21 and 22 have to be interpreted in consonance with international law as interpreted internationally as set out above.

B.
EXTENT OF RIGHT TO REPRESENTATION OF AN ACCUSED UNDER TRIAL FOR A CRIMINAL OFFENCE (ARTICLE 21 AND 22)
4.10 The right to life is a fundamental right guaranteed by Article 21 of the Constitution of India under which no person can be deprived of his life or personal liberty except according to the procedure established by law.

4.11 It is an established position in law that the procedure established by law must be just fair and reasonable (See Maneka Gandhi v. Rani Jethmalani (1979) 4 SCC 167). The right to adequate and competent free legal representation at State expense is a prerequisite to such a just and fair procedure for persons accused of criminal offences which may involve jeopardy to their life and liberty.(See Bashira/Hussainara Khatoon)

4.12 The right to legal representation by a legal practitioner of one’s choice guaranteed under Article 22(1) embodies a rule which has always been regarded as vital and fundamental for safe guarding personal liberty in all legal systems where the rule of law prevails including India. (See Madhu Limaye)

4.13 It is submitted that Article 21, which is the genus and Article 22 which is a species, cannot provide for two different standards. Therefore even under Article 21 a fair trial must imply a right of the accused to be defended by a lawyer of one’s own choice.

4.14 That not only was the Petitioner denied counsel of his choice but a counsel not of his choice was appointed amicus curiae and continued despite the Petitioners objection to his continuation.

4.15 That the fact that a senior counsel of his choice refused to represent the Petitioner shows that there was a climate of prejudice against the accused, including the Petitioner, by the hysteria created in the media against terrorists who had attempted to attack parliament.

4.16 That the denial of counsel of his choice has resulted in a Constitutional error because it affects the framework within which a trial proceeds and requires no proof of prejudice ( See  Petitioner V. Cuauhtémoc Gonzalez Lopez, 126.5.4.2557.165 (Ed ) 409)
4.17 Because different counsels have different strategies and there is no method of evaluating strategies pursued by different counsel. Hence the importance of having counsel of his choice.

4.18 Denial of counsel of choice pervades the entire trial and hence requires no prejudice to be shown.

C.
FAILURE TO COMPLY WITH THE PROCEDURE ESTABLISHED BY LAW SIMPLICITOR VITIATES THE TRIAL 

4.19 The procedure established by law under Article 21 and 22 is articulated in Delhi by rules framed by the Delhi High Court under Section 304 of the Cr.P.C., (hereinafter the Delhi Legal Aid Rules) which inter-alia provide that if an accused is unrepresented and cannot afford a counsel, the Sessions’ Judge shall make arrangements to employ counsel at Government expense. A list of 10 – 15 counsel willing to appear for the undefended (at the States’ expense) is to be maintained and constantly revised in each district. The advocates placed on this list should be competent criminal lawyers not merely charity seekers. The fees paid to such counsel must be reasonable and not illusory. Strict compliance of the said procedure established by law is mandatory to fulfill the requirement of due process. (See Bashira)

4.20 Denial of a fair trial simplicitor, not following the minimum procedure laid down in the said Delhi Legal Aid Rules thereby vitiates the trial. The question of prejudice does not arise when a citizen is deprived of his life without complying with the procedure prescribed by law. (See Bashira)  

4.21 The impugned order and judgment under challenge of this Court is liable to be set aside, on account of the failure of the Sessions Court to follow the procedure laid down by the said Delhi Legal Aid Rules, in providing the Petitioner effective legal representation.  This failure simplicitor ought to constitute a denial of fair trial vitiating the trial without any requirement to show prejudice. 

4.22 There are specific instances of denial of due process to the Petitioner by the Sessions Court as set out herein below, which this Hon’ble Court failed to appreciate in the orders under the challenge that vitiates the trial, viz.: -

a. The Sessions Court failed to approach 2 of the four advocates Ashok Aggarwal and P.K. Dham, recommended by the Petitioner. And even asked Pt. NAseem and Tuffail in court while they were appearing in other cases. The court failed to ask the legal aid panel lawyers to appear on behalf of the accused. Despite the accused repeatedly expressing his objection to the lawyer appointed as amicus curiae on his behalf, Mr. Neeraj Bansal, he was continued. 
b. The Sessions Court in appointing Mr. Neeraj Bansal failed to appreciate that a legal practitioner appointed as amicus curiae could have potentially conflicting duty with the duty to represent an accused in as much as a lawyer appointed as amicus curiae has a duty to primarily assist the Court. On the other hand, a lawyer engaged to represent the accused has a duty to defend him/her against the prosecution.

c. The Sessions Court failed to appreciate that Mr. Neeraj Bansal was admittedly a junior of Ms. Seema Gulati and being a junior, merely to assist Ms. Gulati, was not competent to represent the Petitioner in a serious case which the Petitioner found himself.

d. The Sessions Court erroneously relied exclusively on the accused who was in detention to identify lawyers and made no effort to secure the appearance of these lawyers suggested by the accused, by identifying the nature of their objection and making efforts to reconcile them.

e. It is obvious that the senior lawyers did not appear in the case as they would have been paid a pittance of Rs. 3000 for the whole case.

f. The Sessions Court took no initiative to approach the legal aid authorities for permission to sanction special payment for a counsel for the accused given the nature of the case and severity of sentence. 

4.23 This Hon’ble court erred in holding that the scrutiny of a counsel’s performance must be careful, deferential and circumspect as the ground of ineffective assistance could be easily raised after an adverse verdict at the trial, especially in view of the facts of the present case where the Petitioner had raised objections to being represented by Mr. Neeraj Bansal on 8.7.2002 and 12.7.002 within a week of his being appointed and the prejudice that is caused to him on account of the ineffective defence. 

4.24 This Hon’ble Court erred in holding that though the objection of the accused that he was not satisfied with the counsel was reiterated on 8.7.2002 and 12.7.2002, “we do not think the court should dislodge the counsel and go on searching for some other counsel to the liking of the accused. The right to legal aid cannot be taken thus far.” 

D.       ABSENCE OF PROPER AND REASONABLE  FEE UNDER LEGAL 

AID FEE SCHEDULE 

4.25 This Hon’ble Court while noting that all the advocates approached by the Sessions Court refused to defend the Petitioner, erroneously held this against the Petitioner, without identifying the reasons for their refusal and without finding that the Legal Aid Services Authorities Act, provides for a paltry fee of Rupees 600 per effective hearing to the maximum of Rs. 3000 for sessions cases (involving life imprisonment or death sentence) for the advocates, makes the right to fair representation illusory and is therefore not in consonance of the right guaranteed under Article 21 of the Constitution of India.

H. PREJUDICE CAUSED TO THE PETITIONER 

4.26 It is submitted that the settled position in law is that prejudice is not required to be shown to be caused to the Petitioner to sustain the assertion of violation of Article 21 and 22 of the Constitution.
4.27  It is submitted that this Hon’ble Court erred in holding/proceeding on the footing that prejudice is required to be shown. 

4.28 Without prejudice to the aforesaid submission, it is urged that the impugned order/judgment of this Court is liable to be set aside in the present case since the appointment of amicus curiae by the court of sessions in violation of the procedure prescribed by the Delhi High Court Rules has manifestly prejudiced the accused. (See chart at Annexure P-3)

4.29
Admittedly, the Petitioner did not have any legal representation which is guaranteed under Article 21 and 22, from the date of his arrest on 15th December, 2001 till May, 2002 when the trial commenced. This caused him great prejudice as is set out below.

a. On 15th December, 2001, the prosecution case states, the Petitioner was arrested in Srinagar from a truck in the company of  one Shaukat and on their disclosure a laptop, 10 lakhs and mobile phone were recovered from them. The Petitioner contended he was picked up from a bus stop alone in Kashmir and nothing was recovered on his disclosure. Given that admittedly the guidelines laid down in D.K. Basu which is now part of the Code of Criminal Procedure after the 2005 amendment as Section 50 A CrPc, were not followed. The failure to provide a lawyer to the Petitioner therefore has caused him material prejudice in respect of the alleged recovery of said articles.

b. PW-76 has stated that on 16th December, 2001, on the Petitioners disclosure, hide-out A-97, Gandhi Vihar and 281, Indira Vihar was searched and chemicals, detonators, mixie and other materials were recovered from these premises and a motorcycle used in furtherance of Parliament attack conspiracy was also recovered. The Petitioner has denied this disclosure at his behest. The failure to provide him a lawyer during this crucial stage of interrogation has caused serious prejudice to the Petitioner.

c. On 17th December, 2001, the Petitioner is alleged to have identified the deceased terrorists in the mortuary. This has been denied by the Petitioner. Again the lack of legal representation during the interrogation has greatly prejudiced the Petitioner.

d. The prosecution case is that on disclosure by the Petitioner, several shops are said to have been identified wherefrom the chemicals and detonators are said to have been purchased during interrogation. This was also denied by the Petitioner. Again the case of lack of representation during this period has cause prejudice to the Petitioner.

e. On 20th December, 2001, the confession of Petitioner was aired on Aaj Tak. The Petitioner had retracted this confession on the grounds that it was under coercion. Because of the media broadcast of Petitioners’ confession makes the testimony of several material prosecution witnesses unreliable including those of PW-31, PW-32, PW33, PW 34, PW37 -46, PW 49, who have claimed identify the Petitioner in court without a Test Identification Parade. This Hon’ble Court failed to appreciate that this was directly on account of the lack of legal representation during the period prior to the trial that caused great prejudice to the Petitioner. 
f. All the above facts were vehemently denied by the Petitioner and the non-availability of legal counsel has undoubtedly prejudiced his case. (See Paras 54, 55, 59, 113 of High Court judgment/ Paras 204-225 of the Supreme Court judgment)

4.30
This Hon’ble Court erred in holding that the fact that the Petitioner did not have a counsel from the time of his arrest to the framing of charges did not cause him prejudice. (See para 166 of Supreme Court judgment)

4.31
The Court erred in holding after perusing the chart presented by state counsel at Annexure 16, which only displays the number of questions, not the nature of questions and the line of defence that taking an overall view of the assistance given by the court and the performance of the counsel, it cannot be said that the accused was denied the facility of effective defense. 
4.32   This Hon’ble Court while coming to the conclusion that no prejudice was caused to the Petitioner by the amicus curiae, failed to peruse the nature of the cross examination conducted by the said amicus curiae, the mechanical away the amicus curiae conducted the cross examination, whose line of questioning was often contradictory to the defence of his client which, in a material sense failed to put forward the defence of the Petitioner.
4.33
Moreover, at several places the Petitioner has himself been compelled to cross examine witnesses as he obviously perceived himself to be inadequately represented. Cross examination by the accused in a trial that could lead to a death sentence is no substitute for cross examination by a legally trained mind.
4.34
The prejudice caused to the Petitioner is apparent from the fact that, he and the co-accused Shaukat, had identical charges leveled against them, however due to complete lack of legal representation of the petitioner during the trial, the Petitioners case was prejudiced even in appeal, leading to his suffering a death sentence.
4.35
This Hon’ble Court further failed to appreciate that the Petitioner was not supplied, any of the statements that were recorded to prepare such cross examination, and he had to conduct his cross examination without knowing the exact statement recorded, thus causing him prejudice. 
4.36
This Hon’ble Court has erred in holding that no indicia of apparent prejudice are discernable from the manner in which the case was defended. 

4.37
That the Petitioner was not adequately representation on the question of sentencing, the amicus failed to bring to the attention of the court, that (1) though the Petitioner had gone across the border for militant training, admittedly after his return, he had left Kashmir, come to Delhi and finished his graduation, this shows the good conduct of the Petitioner (2) through out this period he was not engaged in any militant activities and was earning his livelihood by giving tuitions to children in Delhi and working as a marketing executive, for Thalemide drug, with ORG ( Operation research Group) and JK Chemicals (3) No complaint had ever been received against the petitioner from any of his employers (4) after his return to Kashmir the Petitioner had been doing a commission business of  pharmaceuticals and was not found living or possessing anything beyond his means (5) the Petitioner had been subjected to severe humiliation by the Special task Force during his stay in Kashmir without any charge or  cause (6) the Petitioner even as per the case of the prosecution had been ascribed a peripheral role in the Parliament attack conspiracy (7) As per the case of the Prosecution the Petitioner had Co-operated with them ( 8) as per the case of the prosecution this was the first ever active involvement of the Petitioner in any anti social activities.
4.38
That the entire order of sentencing is based on extraneous circumstances and incidents which have no relation to either the Parliament attack case or the role of the Petitioner and the mind of the Court was clearly prejudiced against the accused, including the Petitioner, by the hysteria created in the media against terrorists who had attempted to attack parliament.

DECLARATION IN TERMS OF RULE 4 (2)



The Petitioner states that he has not filed any other similar Petition either before this Hon’ble Court or before any other High Court within the territory of the Union of India on the same cause of action. The Petitioner has preferred a mercy Petitioner before the President of India and a mercy Petitioner had also been preferred before the President of India by his wife and child. These mercy Petitions are pending consideration by the Hon’ble President. The grounds of the mercy Petitioner and the process of the mercy Petitioner are not in conflict with the present proceedings.



The Petitioner states that the present Petition is accompanied by a certificate of Ms. Indira Jaising, Senior Advocate.

PRAYER 

It is therefore most respectfully prayed that this Hon’ble Court may be pleased to 

(a) Allow the present petition for curation and set aside order dated 4.8.2005 in Cr. Appeal No. 381/2004 and order dated ________ in Review Petition No.____________.

(b) Pending hearing and final disposal of this petition, the sentence meted out to the Petitioner be stayed.

(c) And pass any other or further orders as may deem fit and proper in the facts of the case and in the interest of justice.

DRAWN BY: 






FILED BY 

 

Ms Nandita Rao, Advocate

SETTLED BY:

Indira Jaising
Senior Advocate 

IN THE SUPREME COURT OF INDIA 

IN ITS CRIMINAL ORIGINAL JURISDICTION

AND

IN ITS JURISDICTION UNDER ARTICLE 32 OF THE CONSTITION OF INDIA





______________No.   of  2006 






          In 

CURATIVE PETITION NO     OF 2006

In the matter of:

M. Afzal Guru






………………Petitioner 

Versus 

State NCT of Delhi & Anr 




……………….Respondent

APPLICATION FOR STAY OF EXECUTION OF SENTENCE

To,

The Hon’ble Chief Justice Supreme Court of 

India and His Companion Judges

Of the Supreme Court of India 

The Applicant above named:

Most respectfully Showeth;

1. 
The Applicant is the Petitioner in the captioned Curative Petition. 
This Hon’ble Court vide judgment dated 4.8.2005 in Criminal Appeal No. 381/2004 has found the Petitioner guilty, convicted and sentenced him to life sentence on three counts under Section 121 –A, Section 3 (3) POTA and Section 4 (a) r/w Section 4 (i) of the Explosive Substances Act 1908, this life sentence was merged with the death sentence on two counts under Section121 IPC r/w section 120-B IPC read with section 302 IPC. The appeal of the Petitioner was dismissed subject to setting aside convictions under Section 3 (2) of POTA and Section 3 of the Explosive Substances Act. 

2.
The Petitioner has humbly approached this Hon’ble Court by way of the accompanying curative Petitioner on the grounds that the Petitioners fundamental right to a fair trial and Constitutional guarantee of effective legal Representation, through State legal aid, as an accused in criminal trial, guaranteed under Article 21 read with Article 22 (1) and 39-A of the Constitution of India, has been violated in the present case vitiating the trial and the consequent conviction resulting in the gross miscarriage of justice.

3.
The curative Petition is accompanied by a certificate of Ms. Indira Jaising, Senior Advocate.

4.
If sentence against the Petitioner is executed it will render his curative petitioner in fructuous and will lead to a travesty of justice for the Petitioner who has been awarded death sentence.

5.
The petitioner humbly submits that rule __________of the Delhi Police Rules, infact provides for the automatic stay of execution of death penalty, during the pendancy of any proceeding in the Supreme Court. The petitioner submits that curative Petition is also covered in the purview of this rule. 

6.
The Petitioner humbly seeks the indulgence of this Court to stay the execution of the sentence and consider the grounds raised by the Petitioner vide the accompanying Petitioner.







PRAYER 


In view of the above it is humbly prayed that pending hearing and final disposal of this petition, the sentence meted out to the Petitioner be stayed.

                             Drawn By 






Filed By 

                            Nandita Rao 

                            Filed On: 
