
 IN THE HIGH COURT OF DELHI AT NEW DELHI

W.P (CRI) NO. 1361 OF 2008
IN RE: 

SHRI MAHADEV S/O SH. BANDI LAL

365,GALI NO 3,BLOCK-G

SWAROOP NAGAR

Delhi-110042



..…PETITIONER 




   VERSUS 

1. UNION OF INDIA

   THROUGH SECRETARY

   MINISRTRY OF LAW & JUSTICE

  NEW DELHI -110001

2. MINISTRY OF WOMAN AND CHILD WELFARE THROUGH SECRETARY 

NEW DELHI- 110001

3. GOVT.  (NCT) OF DELHI

THROUGH CHIEF SECRETARY 
NEW DELHI- 110001

4. NATIONAL COMMISION FOR WOMAN

THROUGH ITS CHAIRPERSON

DEEN DAYAL UPADHAYA MARG

NEW DELHI – 110001

5. COMMISION FOR CHILD 

THROUGH ITS CHAIRMAN

NEW DELHI-110001


…RESPONDENTS 

WRIT PETITION UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA FOR ISSUIANCE OF APPROPRIATE  WRIT, ORDER OR DIRECTION IN THE NATURE OF MANDAMUS OR OF  ANY OTHER APPROPRIATE NATURE WHREBY ISSUING DIRECTIONS TO THE RESPONDENTS NOT TO ENFORCE EXCEPTION OF SECTION 375 I.P.C., CERTAIN PORTION OF SECTION 376 I.P.C, SECTION 198(6) OF CR.P.C, AND SECTION 6 ( C) OF THE HINDU MINORITY AND GUARDIANSHIP ACT, 1956 AS THE SAME ARE UNCONSTITUTIONAL, ULTRA VIRES AND VIOLATIVE OF FUNDAMENTAL RIGHTS OF THE PETITIONER AND HER MINOR DAUGHTER AS ENSHRINED UNDER ARTICLE 14,19 AND 21 OF THE CONSTITUTION OF INDIA.
FURTHER ISSUE APPROPRIATE WRIT ORDER OR DIRECTION IN THE NATURE OF CERTIORARI, OR OF ANY OTHER APPROPRIATE NATURE THEREBY SETTING ASIDE ORDER DATED. 20.08.08 PASSED BY LEARNED M.M, DELHI AS SHOWN IN STATUS REPORT DATED 21.08.08. 
 TO




THE HON’BLE CHIEF JUSTICE OF 



DELHI HIGH COURT AND HIS 



COMPANION JUDGES OF THE 



DELHI HIGH COURT 

THE WRIT PETITION OF THE ABOVENAMED PETITIONER
MOST RESPECTFULLY SHOWETH: 

1. That the humble petitioner is a bonafide and law abiding citizen of India and is entitled to invoke the extraordinary writ jurisdiction of this Hon'ble Court for protecting his fundamental and legal rights as well as the fundamental rights and legal rights of his minor daughter Kiran being her natural legal guardian, as guaranteed under Article 14, 19 and 21 of the Constitution of India, by filing the present Writ Petition Under Article-226 of the Constitution of India against violation of his and his daughter’s  fundamental rights enshrined under Article 14, 19 and 21 of the Constitution of India against the Respondents and seeking a writ of Mandamus or any other appropriate writ  issuing direction to the Respondents not to inforce EXCEPTION OF SECTION 375 I.P.C., CERTAIN PORTION OF SECTION 376 I.P.C, SECTION 198(6) OF CR.P.C, AND SECTION 6 ( C) OF THE HINDU MINORITY AND GUARDIANSHIP ACT, 1956 AS THE SAME ARE UNCONSTITUTIONAL, ULTRA VIRES AND VIOLATIVE OF FUNDAMENTAL RIGHTS OF THE PETITIONER AND HER MINOR DAUGHTER AS ENSHRINED UNDER ARTICLE 14,19 AND 21 OF THE CONSTITUTION OF INDIA.

2.
That the humble petitioner has filed a FIR No. 968/2006 dated 22.11.06, Police Station Samay Pur Badli Under Section 363 IPC, and thereafter filed a   Writ Petition (Criminal) no. 821/2008 praying that this Hon’ble Court may kindly be pleased to direct the concerned police officers to take a strong action against the person involved in the forcible custody of the minor girl, aged 15 years, and further direct them to produce the girl before Court along with the accused persons as soon as possible, which is pending consideration of this Hon’ble Court. It is further humbly submitted that the contents of above said Writ Petition may kindly be read as part and parcel of this Writ Petition as the same are not reproduced here for sake of brevity and this Writ Petition may also be heard along with Writ Petition (Criminal) No. 821/2008 in the best interest of justice.
3.
That it is most humbly submitted that status report dated 21.08.2008  filed by S.H.O Samay Pur Badli before this Hon’ble Court, States as under :- 
     “15. That however, with the restless efforts of the Delhi Police and the U.P Police Concerned , the girl Kiran was recovered on 18.08.2008 from village Ahari (Distt. Etah ) U.P and was brought to Delhi. She was medically checked up and produced before the concerned M.M and as per the Order of the learned M.M the girl was sent to Child Welfare Committee, Jail Road , New Delhi against the orders of this Hon’ble Court passed by Hon’ble Justice Manmohan Sarin & Manju Goel in Ravi Kumar V. State and Anr. ,124 (2005) DLT 1 (DB), handling with a similar case of Child marriage where in it was held as under:- “We, Accordingly, hold that the marriage was neither void nor illegal on account of the spouse being less than 18 years of age and being over 15 years of age. The question of contravention under section 18 is not before us. We further hold that the minor girl cannot, in these circumstances,be directed to be detained in a Remand Home against her wishes.”

16. That the statement Under Section 164 Cr.P.C. of the girl was also recorded on 20.08.08, wherein she disclosed that she of her own left the house as her parents used to beat her and now she wants to live with her husband and in-laws. She further stated that if she is sent back to her parental home, her parents would kill her as they wanted to marry her with some other lame boy. Earlier there was a miscarriage to her and now she is once again having two months pregnancy, which is also confirmed in the UPT Test by the Doctors at Babu Jagjiwan Ram Hospital, Jehangirpuri, Delhi, where the Doctors have also refused to conduct Bone test because of the said pregnancy.”

4.  
That it is respectfully submitted that she was abducted by the accused persons on 27.10.2006 however the FIR was logged by the Police on 12.11.2006. It is transparently clear from the status report dated 21.08.08 that after abduction she was subjected to sexual violence and forcibly raped and consequently became pregnant. Once there was a miscarriage and now again she is pregnant but the police has not invoked 375 IPC till date and the learned M.M, before whom the minor girl was produced on 20.08.08, sent her to Nari Niketan against the orders of this Hon’ble Court passed by Hon’ble Justice Manmohan Sarin & Manju Goel in Ravi Kumar V. State and Anr. ,124 (2005) DLT 1 (DB), instead of giving the custody of minor girl to the father i. e. the petitioner, who is natural legal guardian of his minor daughter. 


5. 
That It is most respectfully submitted that nothing could be more barbarous and heinous than the laws regarding child marriage. In brief the legal position, specifically in regard to child marriage and consequences thereof is that one of the  conditions for a Hindu Marriage under section 5(iii) of the Hindu Marriage Act,1955(herein after referred as HMA) and Child Marriage Restraints Act, 1929 (CMRA) which has now been amended  as Prohibition of Child Marriage Act,2006(PCMA) is that bridegroom has completed the age of 21 years and the bride, the age of 18 years at the time of marriage but marriage in contravention of section 5 (iii) of HMA is neither void nor voidable under sections 11 and 12 of HMA, though void under PCMA in certain circumstances only, meaning thereby that irrespective of age of bride or bridegroom the marriage will be legally valid and the husband, even if he is minor, shall be natural legal guardian of his minor wife under section 6(c) of the Hindu Minority and Guardianship Act,1956,(HMGA) though it is punishable offence under section 18 of HMA with imprisonment of fifteen days or a fine of Rs.1000/- only.
 The child bride, if she was below fifteen at the time of marriage, has been conceded a right to repudiate the marriage and seek Divorce (not annulment of marriage) after attaining the age of fifteen years but before attaining the age of eighteen years, under section 13(2) (4) of HMA, but if she is above fifteen years of age at the time of marriage, even this right is denied or not available to her. However, till she obtains a divorce on this ground, which may take years together, she remains the legally wedded wife and in a Petition for Restitution of Conjugal Rights, under section 9 of HMA, it is no defense that she was a child at the time of marriage. Since the husband has been declared as the natural legal guardian of his minor wife, she cannot even file any petition or complaint except through her so-called natural legal guardian.  

During this period, if the husband forcibly takes her away and compels her to submit to sex even by brute physical force, he commits no offence. He remains her guardian and hence, cannot be said to have abducted her out of his own guardianship. 
Although as per section 375 IPC a man is said to commit "rape" who, has sexual intercourse with a woman with or without her consent, when she is under sixteen years of age, yet as per exception of section 375 IPC sexual intercourse with one's own wife above the age of 15 years, does not amount to rape. Even if she is below fifteen, but above twelve, the husband - though acknowledged as a rapist, is entitled to a grand “special discount” in punishment, which may be imprisonment for two years or fine or both, under section 376 IPC, thereby making the offence non-cognizable and bailable and no court shall take cognizance of an offence under section 376 IPC, where such offence consists of sexual inter-course by a man with his own wife, the wife being under fifteen years of age, if more than one year has elapsed from the date of the commission of the offence, under section 198 (6) Cr.P.C,  whereas as per section 468 of Cr.P.C the period of limitation is three years.
9. 
That it is most respectfully submitted that now the most humble petitioner will take my lords to the relevant legal provision one by one in detail, so that a comprehensive picture may emerge for analysis, appreciation, reconsideration and final verdict.

10. That it is most respectfully submitted that one of the conditions for a Hindu Marriage is that bridegroom has completed the age of 21 years and the bride, the age of 18 years at the time of marriage.   Section5 of HMA is reproduced for facility of reference as follows :- 
        “5.Condition for a Hindu Marriage. - A marriage may be solemnized between any two Hindus, if the following conditions are fulfilled, namely: (i) neither party has a spouse living at the time of the marriage;
(ii) at the time of the marriage, neither party,-

(a) is incapable of giving a valid consent of it in consequence of unsoundness of mind; or

(b) though capable of giving a valid consent has been suffering from mental disorder of such a kind or to such an extent as to be unfit for marriage and the procreation of children; or

(c) has been subject to recurrent attacks of insanity or epilepsy;

(iii) the bridegroom has completed the age of twenty one years and the bride the age of eighteen years at the time of the marriage;
(iv) the parties are not within the degrees of prohibited relationship unless the custom or usage governing each of them permits of a marriage between the two;

(v) the parties are not sapindas of each other, unless the custom or usage governing each of them permits of a marriage between the two”

11. It is most respectfully submitted that though the age for solemnization of marriage has been prescribed under section 5(iii) of The HMA  for bridegroom 21 years and for bride 18 years but contravention of seection 5 (iii) of the HMA is neither void nor voidable under sections 11 and 12 of The HMA. Section 11 and 12 of HMA are reproduced as follows :-
“11. Nullity of marriage and divorce- Void marriages. - Any marriage solemnized after the commencement of this Act shall be null and void and may, on a petition presented by either party thereto, against the other party be so declared by a decree of nullity if it contravenes any one of the conditions specified in clauses (i), (iv) and (v), Section 5.

12. Voidable Marriages.-(1) Any marriage solemnized, whether before or after the commencement of this Act, shall be voidable and may be annulled by a decree of nullity on any of the following grounds, namely:-

(a) that the marriage has not been consummated owing to the impotency of the respondent; or

(b) that the marriage is in contravention of the condition specified in clause (ii) of Section 5; or

(c) that the consent of the petitioner, or where the consent of the guardian in marriage of the petitioner was required under Section 5 as it stood immediately before the commencement of the Child Marriage Restraint (Amendment) Act, 1978, the consent of such guardian was obtained by force or by fraud as to the nature of the ceremony or as to any material fact or circumstance concerning the respondent; or

(d) that the respondent was at the time of the marriage pregnant by some person other than the petitioner.

2) Notwithstanding anything contained in sub-section (1), no petition for annulling a marriage-

(a) on the ground specified in clause (c) of sub-section (1) shall be entertained if- 

(i) the petition is presented more than one year after the force had ceased to operate or, as the case may be, the fraud had been discovered ; or

(ii) the petitioner has, with his or her full consent, lived with the other party to the marriage as husband or wife after the force had ceased to operate or, as the case may be, the fraud had been discovered;

(b) on the ground specified in clause (d) of sub-section (1) shall be entertained unless the court is satisfied-

 petitioner was at the time of the marriage ignorant of the facts alleged;

(ii) that proceedings have been instituted in the case of a marriage solemnized before the commencement of this Act within one year of such commencement and in the case of marriages solemnized after such commencement within one year from the date of the marriage; and

(iii) that marital intercourse with the consent of the petitioner has not taken place since the discovery by the petitioner of the existence of the said ground..”

12. That it is most respectfully submitted that in the mean time the Child Marriage Restraint Act has been amended as the Prohibition of Child Marriage Act , 2006 (PCMA) with the effect from 11.01.2007 and section 12 of PCMA declares marriage of a minor child to be void in certain circumstances, which is reproduced as under :-
“12. Marriage of a minor child to be void in certain circumstances - Where a child, being a minor-

(a) Is taken or enticed out of the keeping of the lawful guardian: or 

(b) By force compelled, or by any deceitful means induced to go through a form any place; or

(c) Is sold for the purpose of marriage; and made to go through a form of marriage or if the minor is married after which the minor is sold or trafficked or used for immoral purposes,

Such marriage shall be null and void.”
13.  That it is further respectfully submitted that the marriage solemnized in contravention of section 5(iii) of The HMA is neither void nor voidable though void in PCMA under certain circumstances only, as mentioned above but are punishable under section 18 of HMA, which is reproduced as follows :- 
“18.Punishment for contravention of certain other conditions for a Hindu marriage.- Every person who procures a marriage of himself or herself or to be solemnized under this Act in contravention of the conditions specified in clauses (iii), (iv), and (v) of Section 5 shall be punishable-

(a) in the case of a contravention of the condition specified in clause (iii) of Section 5, with simple imprisonment which may extend to fifteen days, or with fine which may extend to one thousand rupees, or with both;

(b) in the case of a contravention of the condition specified in clause (iv) or clause (v) of Section 5, with simple imprisonment which may extend to one month, or with fine which may extend to one thousand rupees, or with both;”
14. It is respectfully submitted that from above mentioned paragraphs it is transparently clear that for the  marriage the age of the bridgroom should be 21 years and the bride 18 years but if the marriage is solemnized before 21 or 18 years the marriage shall not be void or voidable, though though void in PCMA under certain circumstances only, however it may be punishable with imprisonment  of 15 days and a fine of Rs. 1000 under the provisions of the HMA and The Child Marriage Restraint Act.  
15. It is  most humbly submitted that  Hon’ble Justice Manmohan Sarin and Ms. Manju Goel of this Hon’ble Court in Manish Singh & etc. Vs. State Govt.. Of NCT Delhi & Ors. (AIR 2006 Delhi 37) has adroitly adumbrated and tried to justify the inherent contradictions and conflicts in the following words:-
“14. From a perusal of the grounds given in section 11 and 12 of the Hindu Marriage Act, 1955 as reproduced above, it would be seen that contravention of the prescribed age under section 5(iii) of the Act is not given as a ground on which the marriage could be Void or Voidable.


The Legislature at the same time desired to discourage child marriages. For this purpose, Child Marriage Restraint Act, 1929 was enacted. The object and intent of the Act is to prevent child marriages. Definition of Child is, “For a male who has not completed 21 years of age and for a female, who has not completed 18 years of age. The Act aims to restrain performances of child marriages. The act does not affect the validity of marriage, even though it may be in contravention of the age prescribed under the Act. In spite of the marriage not being declared void or made voidable, the Legislature disapproves of child marriage and makes the performances of such marriage punishable under the law with imprisonment which can extend up to three months and with fine. Provision is also made under section 12 of the Act, to issue an injunction to prevent to prevent performance of any child marriage. There appears to be a rationale and public policy, in the legislature not making marriages solemnized in the breach of statutory age, as prescribed under the Hindu Marriage Act and the Child Marriage Restraint Act, void or voidable.  In large parts of India, especially rural areas, child marriages are prevalent. The Gauna or Consummation of marriage at times takes place after few years either when the girl has grown or attained puberty or majority. The Legislature was conscious of the fact that if such marriages, performed in contravention of the age restriction, are made void or voidable it could lead to serious consequences and exploitation of the women who are vulnerable on account of their social and economic circumstances. The provisions of The Hindu Marriage Act and Child Marriage Restraint Act are aimed to discourage performance of such marriages by making them punishable with imprisonment and fine, while recognizing the necessity of protecting marriages performed even though in contravention of the prescribed age as valid and subsisting.” 
16. That it is most humbly submitted that the child bride, if she was below fifteen at the time of marriage, has been conceded a right to repudiate the marriage and seek Divorce (not annulment of marriage) when she attains the age of fifteen years but before she is eighteen, under the Hindu Marriage Act, 1955. However, if she is above fifteen (though below the minimum prescribed age of eighteen years) at the time of marriage, even this right is denied or not available to her. However, till she obtains a divorce on this ground, which may take years together, she remains the legally wedded wife and in a Petition for Restitution of Conjugal Rights, under section 9 of HMA, it is no defense that she was a child at the time of marriage. Since the husband has been declared as the natural legal guardian of his minor wife, she cannot even file any petition or complaint except through her so-called natural legal guardian. Sec.13(2)(4) of the HMA is reproduced as follow:-
“Sec. 13(2) a wife may also present a petition for the disolution of her marriage by a decree of divorce on the ground – 
(i) XXXXXXXXXXXXXXXXXXXXXX

(ii) XXXXXXXXXXXXXXXXXXXXXX

(iii) XXXXXXXXXXXXXXXXXXXXXX

(iv) That her marriage (whether consumated or not) was solemnised before she attained the age of fifteen years and she has repudiated the marriage after attaining that age but before attainig the age of eighteen years.”
17.        That it is  most humbly submitted that the validity of a child marriage gets further statutory recognition under Section 375 of the Indian Penal Code, which defines the offence of Rape. Sexual intercourse without a woman's consent and in case she is below sixteen, even with her consent is rape. However, intercourse with a child-wife above fifteen with or without her consent has been specifically excluded from the definition. Thus, the Code not only acknowledges that there can be a child-wife but actually reduces the age of consent for intercourse with her by one year. Section 375 of IPC is reproduced as follows:-
“ 375. Rape

A man is said to commit "rape" who, except in the case hereinafter excepted, has sexual intercourse with a woman under circumstances falling under any of the six following descriptions: -

    

First: - Against her will.

    

Secondly: -without her consent.

Thirdly: - With her consent, when her consent has been obtained by putting her or any person in whom she is interested in fear of death or of hurt.

Fourthly: -With her consent, when the man knows that he is not her husband, and that her consent is given because she believes that he is another man to whom she is or believes herself to be lawfully married.

Fifthly: - With her consent, when, at the time of giving such consent, by reason of unsoundness of mind or intoxication or the administration by him personally or through another of any stupefying or unwholesome substance, she is unable to understand the nature and consequences of that to which she gives consent.

Sixthly: - With or without her consent, when she is under sixteen years of age.
Explanation: - Penetration is sufficient to constitute the sexual intercourse necessary to the offence of rape.

Exception: -Sexual intercourse by a man with his wife, the wife not being under fifteen years of age, is not rape].”
18.       That it is most respectfully submitted that the age  limit for consent was raised from ten to twelve years by the Indian Criminal Law Amendment Act (X of 1891) for the following reasons: “ The limit at which the age of consent is now fixed (i.e., ten years) favours the premature consumation by adult husbands of marriage with children who have not reached the age of puberty, and is thus, in the unanimous opinion of medical authorities, productive of grievious suffering and permanent injury to child–wives and of physical deterioration in the community to which they belong.”
It was raised from twelve to fourteen years by the Indian Penal Code (Amendment ) Act (XXIX of 1925), S.2 for the following reasons: “ Books of medical jurisprudence establish the fact that the age of puberty in India is attained by a girl upon her reaching the age of fourteen. Even though puberty may be reached at the age, it is obvious that girls are unfit for sexual cohabitation till they are older and more developed in physique and strength. The appalling infant mortality in the country is partially ascribed to early marriages and the consummation which follows with immature girls. It is , therefore, not only for the protection of minor girls as also of their progeny that the age of consent should be raised to at least fourteen years. 

By raising this limit female children are protected (a) from premature cohabitation, and (b) from immature prostitution.

The age limit was raised from fourteen to sixteen years by Act XLII of 1949.
19.        That it is respectfully submitted that while amending section 5(iii) of  HMA in 1978 with effect from 1st October 1978 raising the age of bridegroom from fifteen to eighteen years, no corresponding amendment was made in exception of section 375 IPC, which has made  the law in contradictory and conflictiing with each other and has turned into unfair, unreasonable, unjustified, oppressive, discreminatory and unconstitutional law, having no nexus with objective sought to be achieved i.e. preventing the child marriage and safeguarding the best interest of Children. It is respectfully submitted that exception of section 375 I.P.C is absolutely discreminatory and violative of fundametal rights enshrined under Article 14 and 21 of the Constitution of India with married woman and more specifically with Child Brides.

20.       That it is respectfully submitted that Law Commission of India in its proposal to amend the Prohibition of Child Marriage Act, 2006 and other allied laws vide report NO. 205 February 2008, has also recommended “that the exception to the rape Section 375 of the Indian Penal Code be deleted. This would ensure that the age of consent for sexual intercourse for all girls, whether married or not, is 16. The 172nd Report of the Law Commission had recommended increasing the age of consent for all girls to 16”. 
21. That it is most respectfully submitted that the comedy and tragedy of statutory and discriminatory illegalities does not end here. A person committing rape upon any other woman can be punished with imprisonment for life. The minimum punishment a court has to award is imprisonment for seven years along with fine U/S 376 (1) of IPC but a person who rapes his own wife above fifteen years of age commits no offence. And, even if she is below fifteen, but above twelve, the husband though acknowledged as a rapist, is entitled to a grand “special disount” in punishment. The maximum punishment prescribed for him is imprisonment for two years OR fine or both, thereby making the offence non-cognizable and bailable too. Section 376 of IPC is reproduced as follows:-

“376. Punishment for rape

(1) Whoever, except in the cases provided for by sub-section (2), commits rape shall be punished with imprisonment of either description for a term which shall not be less than seven years but which may be for life or for a term which may extend to ten years and shall also be liable to fine unless the woman raped is his own wife and is not under twelve years of age, in which cases, he shall be punished with imprisonment of either description for a term which may extend to two years or with fine or with both:
Provided that the court may, for adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less than seven years.”
 
That it is respecfully submitted that the above being the position in substantive law, the Criminal Procedure Code also does not lag behind in its invidious treatment towards married women (especially, the child-wife). While in other cases, rape is a cognizable and non-bailable offence, rape of a Child wife above twelve years of age is non-cognizable and bailable (scheduled 1, Cr.PC). This means that although generally on receiving a complaint of rape the police arrests the accused even before collecting any other evidence and enters upon investigation, in case of rape of a wife, they will not take any action except making an entry in the register and the poor helpless, less than fifteen years old girl will have to approach the court herself to go through the more rigorous procedure prescribed for trial of complaint cases before the husband can even be touched. This is the privilege one gets on committing the offence of marrying a minor girl! Since the husband has been declared as the natural legal guardian of his minor wife, she has been denied and prohibited even to file any petition or complaint except through her so-called natural legal guardian.  

22.        That it is respecfully submitted that yet another instance of mockery of the prohibition of child marriages presents itself in the form of Sec 198(6) of Cr.P.C. For a usual case of rape, the prescribed punishment being above three years, the code does not provide any period of limitation. Rape of a child wife aged above twelve years attracts punishment up to two years of imprisonment and hence, the period of limitation for the court to take cognizance of the offence would be three years as per Section  468(2)(c) of Cr.P.C., which is reproduced as under:-

“468 Bar to taking cognizance after lapse of the period of limitation.
(1) Except as otherwise provided elsewhere in this Code, no court, shall take cognizance of an offence of the category specified in sub-section (2), after the expiry of the period of limitation.

(2) The period of limitation shall be-

(a) Six months, if the offence is punishable with fine  only;

(b) One year, if the offence is punishable with imprisonment for a term not exceeding one year;

(c) Three years, if the offence is punishable with imprisonment for a term exceeding one year but not exceeding three years.

1[(3) For the purposes of this section, the period of limitation, in relation to offences which may be tried together, shall be determined with reference to the offence which is punishable with the more severe punishment or, as the case may be, the most severe punishment.]”

23.        That it is respectfully submitted that a further overriding concession is provided arbitrarily by Section 198(6) Cr.P.C, which reduces even this period to a mere one year. Not only this, this highly benevolent provision (for an offender of child marriage) even obliterates the cut-off mark placed at twelve years by Sec 376(1) IPC. The effect of this is that the period of limitation for taking cognizance of rape of a minor wife gets reduced to one year even in case the wife is below twelve years of age, which is otherwise an offence punishable with imprisonment for life. 

 “198 Prosecution for offences against marriage.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
(6) No court shall take cognizance of an offence under section 376 of the Indian Penal Code (45 of 1860), where such offence consists of sexual inter-course by a man with his own wife, the wife being under fifteen years of age, if more than one year has elapsed from the date of the commission of the offence.”
25.
That it is most respectfully submitted that Hon’ble Justice Manmohan Sarin & Manju Goel in Ravi Kumar V. State and Anr. ,124 (2005) DLT 1 (DB), handling with a similar case of Child marriage held as under:- “13. We, Accordingly, hold that the marriage was neither void nor illegal on account of the spouse being less than 18 years of age and being over 15 years of age. The question of contravention under section 18 is not before us. We further hold that the minor girl cannot, in these circumstances,be directed to be detained in a Remand Home against her wishes.”
26.
That it is most respectfully submitted that the abovesaid judgement was passed by following Seema Devi @ Simran kaur V. State of Himachal Pradesh, Kalyani Choudhry V. State of U.P and  Neetu Singh V. State but with utmost regards it is humbly submitted that  the abovesaid judgements are in contravention of  The Juvenile Justice Act.  Section 2(d) of the Act needs to be reffered and applied in such cases in future
which is reproduced as under:-  

2(d) "child in need of care and protection" means a child - 

i. who is found without any home or settled place or abode and without any ostensible means of subsistence,

ii. who resides with a person (whether a guardian of the child or not) and such person-

(a). has threatened to kill or injure the child and there is a reasonable likelihood of the threat being carried out, or

(b). has killed, abused or neglected some other child or children and there is a reasonable likelihood of the child in question being killed, abused or neglected by that person,

iii. who is mentally or physically challenged or ill children or children suffering from terminal diseases or incurable diseases having no one to support or look after,

iv. who has a parent or guardian and such parent or guardian is unfit or incapacitated to exercise control over the child,

v. who does not have parent and no one is willing to take care of or whose parents have abandoned him or who is missing and run away child and whose parents cannot be found after reasonable inquiry,

vi. who is being or is likely to be grossly abused, tortured or exploited for the purpose of sexual abuse or illegal acts,

vii. who is found vulnerable and is likely to be inducted into drug abuse or trafficking,

viii. who is being or is likely to be abused for unconscionable gains,

ix. who is victim of any armed conflict, civil commotion or natural calamity.” 

27.
That It is respecfully submitted that  the most arbitrary,discriminatory, unconstitutioal and statutory provision in the context of child marriages is Section 6 of the Hindu Minority and Guardianship act, 1956. Subsection (a) provides that the natural guardian of a minor boy or unmarried girl shall be his or her father and after him, the mother. As per sub-section(c), guardian of a married girl is her husband. This applies even if both husband and wife are minors. Thus a minor husband who is himself under the guardianship of his father or mother shall be the guardian of his minor wife, their children and their respective properties if any. This obnoxicious provision  practically leaves the minor wife as an orphan. Section 6 of HMGA is reproduced as follows:-
“Section 6 Natural guardians of a Hindu minor.-  The natural guardians of a Hindu, minor, in respect of the minor's person as well as in respect of the minor's property (excluding his or her undivided interest in joint family property), are - 

(a) in the case of a boy or an unmarried girl—the father, and after him, the mother: provided that the custody of a minor who has not completed the age of five years shall ordinarily be with the mother;

(b) in the case of an illegitimate boy or an illegitimate unmarried girl  -  the mother, and after her, the father;

(c) in the case of a married girl - the husband;
Provided that no person shall be entitled to act as the natural guardian of a minor under the provisions of this section……”
28.
That it is most respectfully submitted that the eminent scholar on Hindu Law Dr. Paras Diwan, formally Prof. of Laws and Chairman, Department of Laws, Punjab University, Chandigarh in his book “Modern Hindu Law” has observed as Under :-

“Husband : In some systems of law, it is a curious development that husband is considered to be the natural guardian of his minor wife. This has been so under Hindu law. There is no direct textual authority for the proposition. The entire law has been developed from two texts, one of Manu and  the other of Narada. Manu’s text is in general terms and holds that the father protects a woman during her maidenhood, her husband protects her during coverrture, sons protect her during widowhood: a woman is never free (Manusmriti., V. 146.). Narad’s text speaks of guardian of wife after the death of her husband(Manusmriti, XIII, 28-29). Some support for the proposition was gathered from the principle of Hindu Law that husbandand wife are one in the eyes of law. From this material, the courts propounded the proposition that the husband is the natural guardian of his minor wife(Kateeram V. Dakanee, 23 W.R. 178:(1980)19 Cal. 298. Section 19 of the Guardians and wards Act, 1890, gave it statutory recognition by  laying down that the court cannot appoint a guardian of a minor wife whose husband is not unfit. However, our courts, in interpreting this provision, have subjected it to the welfare of the minor wife. It has been held that it is ordinarily not in the welfare of an immature wife to live in the custody of her husband (AIR 1926 Bom. 268.).

The Hindu Minorty and Guardianship Act, 1956, also lays down that husband is the natural guardian of the person and property of the minor wife. It is submitted that it is open to the Courts not to give custody of a minor wife to a husband, if they are satisfied that it will not be for the welfare of the minor wife. This is the import of S.13 of the Act which lays down that welfare of the minor is of paramount consideration.


It is submitted that it  would be in the interest of the minor wife if it is laid down that the guardianship of the person and the property  of the minor wife should continue to vest in the parents and the husband will not be entitled to have the custody of his minor wife so long as she is not physically  fit to have marital intercourse.”
29.
That it is most respectfully submitted that the eminent scholar on Hindu Law Dr. Paras Diwan, formally Prof. of Laws and Chairman, Department of Laws, Punjab University, Chandigarh in his book “Modern Hindu Law” has observed about minor widow as Under :-

“In pre-1956 Hindu Law, there existed a guardian called guardian by affinity. The guardian by affinity is the guardian of a minor widow. The textual source of the guardianship of minor widow is the same as relating to the guardianship of minor wife. To these texts may be added the concept that on marriage a woman passes completely into the family of the husband; she gets her husband’s gotra and name. This is nothing but the other way of saying that  marriage means transfer of dominion over the girl by the father to the husband. On the basis of the these texts, Mayne concludes that “the husband’s relations, if there exists any, within the degree of sapinda, are the guardins of minor widow, in preference to her father and his relations”(Hindu law and usage,(11th Ed.)228). The judicial pronounements have also been to the same effect. Devodas and Mackay, JJ. Observed:

By marriage a girl passes into the family of her husband. Her husband’s gotra therefore becomes her gotra and her husband’s sapindas become her sapindas, as she becomes  one with her husbands. If she becomes a widow when minor, it follows a matter of course that the eldest among the nearest sapindas of her husband becomes her guardian. This is in consonance with the Hindu notion of merger of the identity of the wife in the husband (AIR1929 Mad. 110 at 112).


The guardianship by affinity was taken to its logical end by the Allahabad High Court in Paras Ram V. State (AIR 1960 ALL. 479). In this case, the father-in-law of a minor widow forcibly took away the widow from his mother’s house and married her for money to an unsuitable person against her wishes. The question before the court was whether the father –in-law was guilty of removing the girl forcibly. The Allahabad High Court held that he was not, since he was the lawful guardian of the widow.

Does the nearest sapinda of the husband automaticallly become a guardian of the minor widow on the death of her husband or whether he is merely preferentially entitled to guardianship unless he is appointed as such? Paras Ram (AIR 1960 ALL. 479)seems to subscribe to the former view, and the Madras and Nagpur High Courts to the latter view. In Rai Chand V. Sayer, (AIR 1966 Mad. 172) THE Madras High Court said that under section 13, Hindu Minorty  and Guardianship Act, in the appointment of any persons guardian, the welfare of the child is paramount consideration; the fact that under Hindu Law, father-in-law has preferential right to be appointed as guardian is only a matter of secondary consideration. And if the interest of the father-in-law is adverse to the daughter-in-law, he could not be appointed as guardian. It is submitted that this is a sensible view. In our submission, the more sensible view will be that a minor widow reverts back to the guardinaship of her parents.

It has been submitted earlier by this writer that it would be a better law if the guardianship of the minor wife, both of her person and property, continues to vest in the parents. If that rule is accepted, it would follow that even when she becomes a widow, parents would be her guardians.


It seems that powers of guardian by affinity are at par with those of the natural guardian.”
30.        That It is  most humbly submitted that  Hon’ble Justice Manmohan Sarin and Ms. Manju Goel of this Hon’ble Court in Manish Singh & etc. Vs. State Govt.. Of NCT Delhi & Ors. (AIR 2006 Delhi 37) has rightly observed  and recommended in the following words :-
“18. `Run Away Marriages’ are manifestation of a generational change due to variety of factors. Including increased interaction between the sexes with young boys and girls attaining maturity rapidly. It is a complex problem with inter play of social, economic religious, caste, educational factors, including sex education and vulnerability and backwardness of weaker sex having its impact. The Child Marriage Restraint Act 1929 as well as relevant provisions of the Hindu Marriage Act are social legislations aimed to protections and development of the vulnerable sex and have to be interpreted and worked accordingly. The Consequences of considering such marriages as void or voidable need to be evaluated since the states as well as the social reformists who have not been succesful to change the mindset of the people tuned to early marriages. By an estimate, prevalence of child marriaes in the major states of west Bengal, Rajasthan, Bihar and Madhya Pradesh varies from 56 to 59%. Moreover, it is also to be noted that any adverse fall out of any law that makes such underage marriages as void or voidable would be bourne by none other than the woman and their progeny.


It is for the parliament to consider whether the present provisions of Hindu Marriage Act and the Child Marriage Restraint Act have proved insufficient or failed to discourage child marriages and to take such remedial steps, as are required in their wisdom.” 
31.
That it is most respectfully submitted that it is not only for the parliament to (re)consider whether the provisions of HMA , CMRA, IPC, Cr.P.C, HMGA, Etc. have proved insufficient or failed to prohibit/discourage Child Marriages and to take such remedial steps as are required in their wisdom but it is the paramount duty and obligation of this Hon’ble Court also to appreciate the arbitrary, unfair, unreasonable, unjustified, oppressive, contradictory, conflicting and unconstitutional laws having no nexus with the real objective sought to be achieved, which needs to be struck down being ultra virus to Article 14,19 and 21 of The Constitution Of India.

32. 
 That  It is respectfully submitted that Hon’ble Justice Anshuman Singh of Rajasthan High Court in Sushila Gothala Vs. State of Rajasthan, 1 (1995) DMC 198, while dealing with a public interest litigation regarding prevention of child marriage in Rajasthan on AKHA TEEJ observed as follows :-
       “In my opinion no amount of legislation can stop the solemnization of child marriage in contravention of the Act unless it is discarded by the society at large and this old age custom is scrapped. The most disturbing feature is that instead of discouraging this custom which is a social evil, it has received sanction from the society. There can also be no doubt that performing of child marriages has far reaching consequences. The children who do not even understand the meaning of marriage are married at an early age. Many of female married during their child hood are abandoned and deserted by their husband’s when they become major, on account of illiteracy or other consideration. This social evil requires more condemnation that the evil of dowry in the Indian society. But it is unfortunate that no social organization has come forward so far to educate masses about the demerits of the child marriages.”

33.      That it is most humbly submitted that the Nation is being governed by Rule of Law and if “no amount of legislation can stop the solemnization of child marriage in contravention of the Act”, it is undoubtedly because of the reason that the legal provisions in concerned Acts are absolutely arbitrary, unfair, unreasonable, unjustified, oppressive, contradictory, conflicting, discriminatory, and unconstitutional having no nexus with the real objective sought to be achieved, which needs to be suitably amended and/or struck down being ultra virus to Article 14,19 and 21 of The Constitution Of India.

34.   
That it is most respectfully submitted that from the bare perusal of the provisions it is transparently clear that all such provisions are contradictory and conflicting to the other provision of the same Act or provisions of other Acts, which seems to be absolutely absurd, unfair, unreasonable and unjustified and have no intelligible differentia having any rational relation or nexus with the objective sought to be achieved by these social legislations, enacted for protecting and safeguarding the best interest of the children of the nation. 

35. 
 That it is respectfully submitted that due to inherent contradictions and conflicting laws, interpreting the laws in reference to  particular facts and circumstances of the case, by following or dissenting the precedents, by presuming the statutes to be wholly constitutional and/or by importing the legislative intents from tombs or towers of silence, there are  line of judgments of the Hon’ble Supreme court and different High Courts, which may be considered as a scholarly written historical verdict on the issue but the same if appreciated or applied to an another case of different dimensions and implications, it may not be found worthy of doing complete justice, rather it may become an instrument of perpetuating injustice, age old patriarchal values, traditions and culture of female (s)exploitation in an wider perspective and vision of Human Rights, Inter-national Conventions, social justice or gender justice. 

36.
That it is respectfully submitted that Hon'ble Justice Fazal Ali and sabyasachi Mukharjee in Pratibha Rani V/s. Suraj Kumar (AIR 1985 S.C. 628 at page 630) in a most pious moments with divine powers conferred by Saraswati, has honestly confessed and cautioned that “Sometimes the law which is meant to import justice and fair play to the citizens or people of the country is so torn and twisted by a morbid interpretative process that instead of giving haven to the disappointed and dejected litigants it negatives their well established rights in law

37. 
That it is most humbly submitted that Hon’ble Justice Kuldeep Singh and S.Saghir Ahmed in Bodhisattwa Gautam V/s. Shubra Chakraborty,( A.I.R. 1996 Supreme Court 922 at page 926, Para 9 )observed as under :-
“Unfortunately, a women, in our country, belongs to class or group of society who are in a disadvantageous position on account of several social barriers and impediments and have, therefore, been the victim of tyranny at the hands of men whom they, fortunately, under the constitution enjoy equal status. Women also have the right to life and liberty; they also have the right to be respected and treated as equal citizens. Their honor and dignity cannot be touched or violated. They also have the right to lead an honorable and peaceful life. Women, in them, have many personalities combined. They are mothers, sister, daughter, and wife and not play things for centre spreads in various magazines, periodicals or newspapers nor can they be exploited for obscene purposes. They must have the liberty, the freedom and of course independence to live the roles assigned to them by nature so that the society may flourish as they alone has the talents and capacity to shape the destiny and character of men any where and in every part of the world.” 
38.       That it is most respectfully submitted that Hon’ble Justice Ashok Bhan and Markandey Katju JJ, in Lala Singh V/s. State of UP, (AIR 2006 S.C.2522 at Page 2525 para 17 and 18) rightly pointed out that this is a free and democratic country, and once a person becomes a major he or she can marry who so ever he/she likes and observed as under :-

“The Caste system is a curse on the nation and the sooner it is destroyed the better. In fact, It is dividing the nation at a time when we have to be united to face the challenges before the nation unitedly. Hence, inter caste marriages are in fact in the national  interest as they will result in destroying the caste system. However, disturbing news are coming from several parts of the country that young men and women who undergo inter caste marriage, are threatened with violence, or violence is actually committed on then. In our opinion, such acts of violence or threats or harassment are wholly illegal and those who commit them must be severely punished. This is a free and democratic country, and once a person becomes a major he or she can marry who so even he/she likes. It the parents of the boy or girl do not approve of such inter caste or inter-religions marriage the maximum they can do is that they can cut-off social relations with the son or the daughter, but they cannot give threats or commit or instigate acts of violence and can not harass the person who undergoes such inter caste or inter religious marriage. We there fore, direct that the administration/police authorities through out the Country will see to it that if any boy or girl who is a major undergoes inter-caste or inter-religious marriage with a women or man who is a major, the couple are not harassed by anyone nor subjected to threats or acts of violence, and any one who gives such threats or harasses or commit acts of violence either himself or at his instigation, is taken to task by instigating criminal proceedings by the police against such persons and further stern action is taken again   such persons as provided by law. We sometimes hear of ‘honour’ Killings of such persons who under go inter-caste or inter religious marriage of their own free will. There is nothing honourable in such killings, and in fact they are nothing but barbaric and shameful acts of murder committed by brutal, feudal minded persons who deserve harsh punishment. Only in this way we can Stamp out such acts of barbarism.”
39.
That it is most respectfully submitted that in a recent a judgement the Hon’ble Justices of Mumbai High Court has observed as under :-


“The right to gender equality is intrinsic to the right to life under Article 21 of the Constitution. The right to life comprehends the right to live with dignity. An affront to or the invasion og gender is destructive of the right of every woman to live with dignity. Article 15 of the Constitution, which contains a prohibition inter alia against discrimination by the State on the ground of sex is an emanation of that right. The provisions of the Constitution recognise gender equality as a fundamental right. Gender equality in all dimensions is a basic human right which which is recognised by and embodied in the provisions of the Constitution. The board sweep of the human right to gender equality traverses every facet of the position of a woman in society. The rights comprehends the preservation of the dignity of women. At a basic level, gender equality postulates protection of woman against all those practises which invade upn the dignity of being and the privacy of a the person. A dignified existence includes the right to earn one’s livelihood in conditions that are fair and gender neutral. A condition which operates to disadvantage a woman worker on the ground of gender is fundamentally anachronistic to the vision of our constitutional order. Gender as a concept has wider dimensions than sex. Gender equality postulates the realisation of societal values that travel beyond a mere notion of sexual equality. Gender in that sense denotes the realisation of every facet of personality that contributes to the fullness of life to which a woman is entitiled.” 
40.
That it is respectfully submitted that in the above mentioned legal milieu and with the sole objective of larger interest of the society, future generations, and upholding the gender equality, decency, morality and dignity of womanhood the humble petitioner respectfully submits and prey this Hon’ble court to kindly look into and reconsider each and every provision of relevant law in sharp contra distinction to each other and give a harmonious construction to all where ever needed or if required, the provisions which are or have become redundant, obsolete, oppressive, useless, absurd and unconstitutional with the passage of time and change in society, the same may be strucked down from the statute. 
41.      That it is most humbly submitted that the petitioner has been denied by the state to equality before the law and equal protection of law embodied in Article 14 of Constitution of India by enacting discriminatory  provisions of law in Hindu Marriage Act, Hindu Minority and Guardian Ship Act, Child Marriage Restraint Act, Indian Penal Code, Cr.P.C, as stated above, giving a different and discriminatory treatment having no intelligible differentia or any rational relation to the objective sought to be achieve by the statutes whatsoever which has adversely effected Petitioners fundamental rights under Article 19 and 21 of the Constitution of India.
42.       That it is respectfully submitted that the law as an instrument of fostering social order is also required to be used as a channel for doing good and conversely for curbing evil like child marriage but shockingly the petitioner as well as his minor daughter has been denied the  equality before law and equal protection of law. The poor helpless and innocent daughter of the petitioner who is not able to understand the consequences of the ill deeds committed upon her is also a victim of unconstitutional, ultra virus and conflicting laws. The most important and significant fundamental right i.e. “Right to Life’’ of the minor has been violated, but the unconstitutional and ultra virus provisions of law are not capable to take care of the minor and her fundamental rights as well as human rights. 
43.      That being aggrieved by the above said arbitrary, unfair, unreasonable, unjustified, oppressive, contradictory, conflicting, discriminatory, and unconstitutional provisions of law resulting in absolute absurdity and having no nexus or rational relation with the real objective sought to be achieved, the humble Petitioner approaches this Hon’ble Court for Justice challenging the Constitutional validity of the same and for  proper, pragmatic and meaningful application of the law, inter-alia on the following amongst other grounds :
GROUNDS

(a).
Because the age for solemnization of marriage has been prescribed under section 5(iii) of The HMA  for bridegroom 21 years and for bride 18 years but contravention of section 5 (iii) of the HMA is neither void nor voidable under sections 11 and 12 of The HMA.

(b).
Because the Prohibition of Child Marriage Act , 2006 (PCMA) with the effect from 11.01.2007 and section 12 of PCMA declares marriage of a minor child to be void in certain circumstances.- Where a child, being a minor-

(a) Is taken or enticed out of the keeping of the lawful guardian: or 

(b) By force compelled, or by any deceitful means induced to go through a form any place; or

(c) Is sold for the purpose of marriage; and made to go through a form of marriage or if the minor is married after which the minor is sold or trafficked or used for immoral purposes,

(c ). 
Because the marriage solemnized in contravention of section 5(iii) of The HMA is neither void nor voidable as mentioed above but are punishable under section 18 of HMA,

(d).
Because the child bride, if she was below fifteen at the time of marriage, has been conceded a right to repudiate the marriage and seek Divorce (not annulment of marriage) when she attains the age of fifteen years but before she is eighteen, under the Hindu Marriage Act,1955. However, if she is above fifteen (though below the minimum prescribed age of eighteen years) at the time of marriage, even this right is denied to her. Sec.13(2)(4) of the HMA.

(e).
 Because the validity of a child marriage gets further statutory recognition under the Indian Penal Code. Sec.375 of the Code which defines the offence of Rape. Sexual intercourse without a woman's consent and in case she is below sixteen, even with her consent is rape. However, intercourse with a child-wife above fifteen with or without her consent has been specifically excluded from the definition. Thus, the Code not only acknowledges that there can be a child-wife but actually reduces the age of consent for intercourse with her by one year.

(f). 
Because while amending section 5(iii) of  HMA in 1978 with effect from 1st October 1978 raising the age of bridegroom from fifteen to eighteen years, no corresponding amendment was made in exception of section 375 IPC, which has created the law in contradictory and conflictiing with each other and has turned into unfair, unreasonable, unjustified, oppressive, discreminatory and unconstitutional law having no nexus with objective sought to be achieved i.e. preventing the child marriage and safeguarding the best interest of Children. It is respectfully submitted that exception of section 375 I.P.C is absolutely discreminatory with married woman and more specifically with Child Brides.

(g).
 Because Law Commission of India in its proposal to amend the Prohibition of Child Marriage Act, 2006 and other allied laws vide report NO. 205 February 2008, has also recommended “that the exception to the rape Section 375 of the Indian Penal Code be deleted. This would ensure that the age of consent for sexual intercourse for all girls, whether married or not, is 16. The 172nd Report of the Law Commission had recommended increasing the age of consent for all girls to 16”. 
(h).
Because A person committing rape upon any other woman can be punished with imprisonment for life. The minimum punishment a court has to award is imprisonment for seven years along with fine U/S 376 (1) of IPC but a person who rapes his own wife above fifteen years of age commits no offence. And, even if she is below fifteen, but above twelve, the husband though acknowledged as a rapist, is entitled to a grand “special discount” in punishment. The maximum punishment prescribed for him is imprisonment for two years OR fine or both, thereby making the offence non-cognizable and bailable too.

(i).
Because the Criminal Procedure Code also does not lag behind in its invidious treatment towards married women (especially, the child-wife). While in other cases, rape is a cognizable and non-bailable offence, rape of a Child wife above twelve years of age is non-cognizable and bailable (scheduled 1, Cr.PC). This means that although generally on receiving a complaint of rape the police arrests the accused even before collecting any other evidence and enters upon investigation, in case of rape of a wife, they will not take any action except making an entry in the register and the poor less than fifteen years old girl will have to approach the court herself to go through the more rigorous procedure prescribed for trial of complaint cases before the husband can even be touched. This is the privilege one gets on committing the offence of marrying a minor girl.

(j).
Because another instance of mockery of the prohibition of child marriages presents itself in the form of Sec 198(6) of Cr.P.C. For a usual case of rape, the prescribed punishment being above three years, the code does not provide any period of limitation. Rape of a child wife aged above twelve years attracts punishment up to two years of imprisonment and hence, the period of limitation for the court to take cognizance of the offence would be three years as per Section  468(2)(c) of Cr.P.C.

(k). 
Because a further overriding concession is provided by Section 198(6) Cr.P.C, which reduces even this period to a mere one year. Not only this, this highly benevolent provision (for an offender of child marriage) even obliterates the cut-off mark placed at twelve years by Sec 376(1) IPC. The effect of this is that the period of limitation for taking cognizance of rape of a minor wife gets reduced to one year even in case the wife is below twelve years of age, which is otherwise an offence punishable with imprisonment for life. 

(l). 
Because the most arbitrary,discriminatory, uncostitutioal and statutory provision in the context of child marriages is Section 6 of the Hindu Minority and Guardianship act, 1956. Subsection (a) provides that the natural guardian of a minor boy or unmarried girl shall be his or her father and after him, the mother. As per sub-section(c), guardian of a married girl is her husband. This applies even if both husband and wife are minors. Thus a minor husband who is himself under the guardianship of his father or mother shall be the guardian of his minor wife, their children and their respective properties if any. This obnoxicious provision  practically leaves the minor wife as an orphan.

(m).
Because it is not only for the parliament to (re)consider whether the provisions of HMA , CMRA, IPC, Cr.P.C, HMGA, Etc. have proved insufficient or failed to prohibit/discourage Child Marriages and to take such remedial steps as are required in their wisdom but it is the paramount duty and obligation of this Hon’ble Court also to appreciate the arbitrary, unfair, unreasonable, unjustified, oppressive, contradictory, conflicting and unconstitutional laws having no nexus with the real objective sought to be achieved, which needs to be struck down being ultra virus to Article 14,19 and 21 of The Constitution Of India.

(n).
Because the Nation is being governed by Rule of Law and if   “no amount of legislation can stop the solemnization of child marriage in contravention of the Act”, it is transparently because of the reason that the legal provisions in concerned Acts are absolutely arbitrary, unfair, unreasonable, unjustified, oppressive, contradictory, conflicting, discriminatory, and unconstitutional having no nexus with the real objective sought to be achieved, which needs to be suitably amended and/or struck down being ultra virus to Article 14,19 and 21 of The Constitution Of India.”

(o).
Because the petitioner has been denied by the state to equality before the law and equal protection of law embodid in Article 14 of Constitution of India by enacting seprate provisions of law in Hindu Marriage Act, Hindu Minority and Guardian Ship Act, Child Marriage Restraint Act, Indian Penal Code, Cr.P.C, giving a different and discriminatory treatment having no intelligible diffrentia or any rational relation to the objective sought to be achieve by the statutes whatsoever, which has adversely affected Petitioners fundamental rights under Article 14, 19 and 21 of the Constitution of India.

(p).
Because the judgement passed by Hon’ble Justice Manmohan Sarin & Manju Goel in Ravi Kumar V. State and Anr. ,124 (2005) DLT 1 (DB) by following Seema Devi @ Simran kaur V. State of Himachal Pradesh, Kalyani Choudhry V. State of U.P and  Neetu Singh V. State are in contravention of Section 2 (d)  The Juvenile Justice Act.  
(q).      Because every law provides its own definition of the term ‘child’ and there is no uniform definition of the term child. As per the Child Marriage Restraint Act, 1929, now Prohibition of Child Marriage Act, 2006 a child is a person who if a male has not completed 21 years of age, and if a female, has not completed 18 years of age, whereas The Immoral Traffic (Prevention) Act, 1986 defines child as a person who has not completed the age of 16 years and a minor means a person who has completed the age of 16 years but has not completed the age of 18 years on the other hand

a person is deemed to have the majority on completion of 18 years under the Indian Majority Act, 1875 but

A child is a person below 18 years of age under the Juvenile Justice (Care and Protection of Children) Act, 2000.
(r).       Because the above stated conflicting, confusing , absurd and unconstitutional provisions have created such a mess that interests of justice/ends of justice are not available to the petitioner to rescue and save the basic human dignity honor and reputation of the petitioner as well as of his minor daughter. The above stated obnoxious provisions have locked horns enough to bleed, beat and defeat the basic human rights and fundamental rights of petitioner along with his minor daughter and family in spite of fundamental rights enshrined an Article 14, 19 and 21 of Constitution of India, international treaties regarding welfare of women and children duly signed by the State and declarations of a welfare state. 

(s).       Because various conflicting provisions of law stated above  exist in different statutes and enforced by state against the innocent and helpless children without any equitable relief or remedy in spite of the fact that the statutory body I.e.  Law commission of India has recommended a number of times to repeal/amend the same.  
(t)
Because since the husband has been declared as the natural legal guardian of his minor wife, i.e. the petitioners daughter, the petitioner or her daughter  are denied and prohibited even to  file any petition or complaint except through her so-called natural legal guardian for getting the marriage annuled under section 13(2) (4) of HMA or for the offenses committed under section 375 I.P.C  

44.        That the Petitioner has not filed any other Writ Petition before the Hon’ble Supreme Court of India or before this Hon’ble Court or any other Court on the same or similar facts/grounds for seeking the relief as Prayed for.
45.         That petitioner has no other equally efficacious, speedy and exhaustive remedy available to him under the law except the present Writ Petition.

46.        That the requisite court fees is affixed on the Petition.
PRAYER

For the reasons and ground as stated above in the interest of Justice, it is, therefore most humbly prayed that this Hon’ble Court may graciously be pleased to declare:
(a)        The following sections/sub-sections Ultra virus of the Constitution of India and be struck down from the respective statute(s).

(i)        Exception provided in Section 375 of The Indian Penal Code,1860 which is as under    :- 
“Exception: -Sexual intercourse by a man with his wife, the wife not being under fifteen years of age, is not rap.”
(ii) the following words of Section 376 of The Indian Penal Code,1860 which are as under:-

“unless the woman raped is his own wife and is not under twelve years of age, in which cases, he shall be punished with imprisonment of either description for a term which may extend to two years or with fine or with both”
(ii)  Sub-Section 6 of Section 198 of Te Criminal Procedure Code,1973 which is as under:-

“(6) No court shall take cognizance of an offence under section 376 of the Indian Penal Code (45 of 1860), where such offence consists of sexual inter-course by a man with his own wife, the wife being under fifteen years of age, if more than one year has elapsed from the date of the commission of the offence.”
(iv)Clause (c) of section 6 of The Hindu Minority and Guardianship Act,1956 which is as under:-
“ (c) in the case of a married girl - the husband  “
(b) Direct the Respondents by issuing Writ in the nature of Mandamus or any other Writ, Order(s) or Direction(s) not to enforce the Provisions of the Statutes mentioned in above said Prayer.
(c) Set aside the Order dated. 20.08.08 Passed by learned M.M, Delhi. Whereby sending the minor daughter of petitioner to Child Welfare Committee, Jail Road, New Delhi, as per the status report dated 21.08.08 filed by Sanjeev Parmar  S.H.O Samay Pur Badli, Delhi in Writ Petition Criminal No. 821/2008.           

(d) Pass any other Order(s) or Direction(s) which
 may deem fit and proper in the facts and circumstances of the case and in the interest of justice.

(e)    allow the writ with cost.                        
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…Respondents

To


The Registrar,


High Court of Delhi,


New Delhi.

Sir, 


Will you kindly treat the present annexed Writ Petition (Civil) on an urgent basis as per the rules of Hon'ble High Court of Delhi at New Delhi. The grounds of urgency are:-


“that Constitutional validity of certain provisions of laws is challenged”


Yours faithfully  

Delhi 







 

Dated:21/Oct/2008
             
                                   (Arvind Jain) 

    Advocate
     For Indian Chamber of Law,

 170, Lawyers Chamber, 

     Delhi High Court-New Delhi

SYNOPSIS/LIST OF DATES AND EVENTS
27-10-2006
That the minor girl Kiran Devi daughter of Mahadev, (the petitioner) was missing from her house. The boy Jagat was also missing with his parents who were residing in the neighborhood of petitioner.
30-10-2006
The missing report of Kiran Devi was made to police station Samay Pur Badli.

12-11-2006
The F.I.R No. 968/06 Lodged at P.S. Samay Pur Badli now New P.S.Swaroop Nagar.

05-12-2006
The Village Pradhan of village Erahi informed the petitioner that his girl and Jagat Pal are in his custody.
18-12-2006
Complaint before S.H.O Samay Pur Badli Delhi.

24-02-2007
The Son of Petitioner went to Erahi Village with two officers of Delhi Police.
11-03-2007
Complaint before C.M Delhi.

17-06-2007
Petitioner went to the village Erahi with I.O Ram Niwas.

19-07-2007
The Patitioner made a criminal complaint U/S 200 Cr.P.C. which is pending for disposal before the court of sh. Vijay Shankar, M.M, Rohini, Delhi. 

18-01-2008
I.O Ram Niwas filed a report on the said complaint in the court of Sh. Vijay Shankar, M.M, Rohini, Delhi.

18-02-2008
Complaint before D.C.P outer Delhi, Pitam Pura Delhi.

14-05-2008
Writ Petition (Criminal) No. 821/2008 was filed before this Hon’ble Court.
18-08-2008
The girl Kiran Devi was recovered fron village Ahari (Distt. Etah) by Delhi Police and was brought to Delhi. She was medically checked up and produced to concerned Magistrate and as per the Order of the Ld. M.M, the girl was sent to Child Welfare Committee, Jail Road, New Delhi and still she is in Nari Niketan

21-08-2008
Sanjeev Parmar S.H.O P.S. Samay Pur Badli filed status report dated 21.08.2008 before this Hon’ble Court in W.P. (Cri.) no. 821/2008 and stated  that the statement Under Section 164 Cr.P.C. of the girl was also recorded on 20.08.08 , wherein she disclosed that she of her own left the house as her parents used to beat her and now she wants to live with her husband and in-laws. She further stated that if she is sent back to her parental home, her parents would kill her as t hey wanted to marry her with some other lame boy. Earlier there was a miscarriage to her and now she is once again having two months pregnancy, which is also confirmed in the UPT Test by the Doctors at Babu Jagjiwan Ram Hospital, Jehangirpuri, Delhi, where the Doctors have also refused to conduct Bone test because of the said pregnancy.”
21-10-2008
The Petitioner is filling the present writ petition challenging the Constitutional validity of exception of section 375 I.P.C., Certain portion of section 376 I.P.C, Section 198(6) of Cr.P.C, and section 6 ( c) of The Hindu Minority and Guardianship Act, 1956.[image: image1]
