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CEY SRESHANTED BEIUJSHAN H, CGC FOR R & R
SRR PARASEIURANM, ADV, FOR R3)

TR WRET PETITION 18 FILED WUNDER ARTICLES 226 AND
207 CF THE CONSTTTUTION OF INDLA PEAYING TO DECLARLE
TreA’ T THE ACTIONS  OF THE KESPONDENTS TN ISEUTITNG AN
EMDORSENMENT  OF  CANCELLATION TN PASSPORT  OF T
PETITTONER DATED 05062002 BY R AND NOT PERMITTING
THE  PETITIONER 10 TRAVEL  FROM  BENGLAURD  TO



PHILIPPINES ANNECURE-A TS HIGHLY SREBITRARY, TLLFGA LN D

WITHOUT AUTHORITY  OF  LAW  AND LS TN VICELATION CGF

ETC.

THS PETTTION CGOMING QN FOR ORDERS THIS DAY T
COURT MADE THE FOLLOWING: -

L

Petitioner is before this Court woder Article 226 of the
Constitution of Dadia, praying for o it of meancamus or
appropriate writ or direction, declaring that the actions of the
respondents inoissuing an encorsement of cancellation on the
passport  of the petitioner oy respondent Nosd and  not
permitting  the petitionss o travel  frorm Bengaluro o o
Fhilippinas as bighly arbitracy, ilegal and without authority
of lawe; for aowrit of mandarous or any other appropriate writ
or direction, declaring that the actions of respondens Nos L
ancl 2 in preventing the petitioner  from  traveling  oub  of
Country on o warle as bighly sebitrary, illegal and wiolation of

MAcrticlas L4, L9 anc 20 of the Coostitotion of Tndia,



2. Heard learned Senior Counsel  Sri.Shashikliran - Soetty
For SmtLatha 5 Shetty, learned counsel for the petitiomner;
learoed Assistant Solicitor General srishanthi Bhushan for
respondent Nos. L and 2 and SclParashcram, learned covnsel

For responcent Mo,

. Lesroed Senior counsel for the petitioner woulc submit
Chat petitioner along witle her hushand had obtained  loan
Froro the 3rd respendent-Bandk on 190022004, The property
which is ofteres as security to the loan obtained by them
feccds in jolat naose of e petitoner as well as her husbanc
M. Ralesh Kuamar, it is submitted that the petitioner and her

nushand are doe inoa o suon of 0 Reae 1,868/« a5 on
13060082, 1t is also submitted that the petitioner and her
nushand hacd not paic the installments from September 207159
to the drerespondent-Banle, The reason for not repaying the
laati is that, due to differences hetween the petitioner and her

\

hizsband, they are before the Faodly Court in



MG N 50792009 praying for a  judgment aod decree o

dissolve thelr marriage,

4, Lesroed Senior Coumsel would Pfurther sahmit Chat to
tencler her evicdence in the pending divorce proceadirgs, the
petitioner came down to India on 0L062022, o 02062022,
Che petitioner teodered her evidence in the Matrimaonial
proceedings and on 05002022, she was (o travel back to
Philippines where she ds werking., Ttis submitted that the
petitioner had corme o Dndia leaving er two oodnor children
aged about 10 ana B vears at Philippines, The petitioner was

leave Inclia on CH.06.200E, but she was prevented from
reaving  the  Countey oy the  first respondent,  puatting
cancetiation seal oncner passport and she was preventaed frorm
craveling to abroad at the request of the 2 respondent-Eanls,
The first respondent issued Look out Circular (for short

“LOCT T against the petitioner.

5. Lezrnec Senior Counsel Srishashiliran Shetoy would

wlradt that action of the respondents in preventing the



petitioner from traveling outside the Country s tnowolation of
MArticles 14, 19 anc 21 of the Constitation of India. It oae
whradtted that the 3rerespondent could ot have recuested
For issuance of LOC as the issusoce of LOC s not a recovery
proceecdings. [t is submitted that the 3vdrespondent has
initiated recovery proceedings and has nroaght the property
offered as security for sale, Lo realize the dues from the
petitioner and her husbana, [00s sobkmitted that the property
was  brought to sale an chiree oocasions and  the 3
respondent-Baok could not reatize the amount due. Learned
sSerdor Cownsel sweould sulbmit chat the value of the property,
according to the wvaluation of the 3¢ respondent-Baok is
arovng K55 00,000/« whereas the market valoe of the
property s mearty Rs 500,000,000 Thus, he submits that
when securoy is avallable, the 3rdresponcent-Banlk coulcd not
have resorted to request for tssuance of LOC, s0 s to recover
Coee scoount brono Che petitioner, 16 is further submittec tha
Che dvdprespondent-Banlk has not made any effort to recover

Che amount frocon the husoanc of the petitioner.



6. Lesroed Senior Counsel would  suboit that T OL i
requested by the 3reresponcentc-Banl in terms ol the Offcial
Memorandum (for short " OM™) datec 4t Ocuober 2010 which

i revised from time to time. He sobeadts that neitter criminal

case  nor cognizable  offence  is o registe

sod  against the
petitioner. LOC coule ve isvoed in sach cases, anly it the
authorities corae to the conclusion that 0 2 person is
permitted to travel ouiside the Country, the economic interast
of the Country woueld be affected, 1t s submitted that in the
present cace, when the security of the property 5 more than
Che value of the amonnt daoe which is neacky Re66, 11,868/ -
Che same woulc have no effect on the econormic interest of the
Country, Trus, l2arned Senior counsel relying upon the
decisiore of the Division Bench of Punjab and Hacyana High
Conrt at Shandigarh contended that quantum of the alleged
defaurt by the borrower oy itsell cannot be the basis lfor
scerdog issuance of an extreme process like an LOC for

restricting the personal Hberty of the petitioner to travel



outsicde the Country.  Thoos, he prays For allowiog the wiit

petition.

l

7. Lesroed  Assistant  Solicitor  Geoeral Sl Shanti
Ehushan appearing for responclent Mos. L ancl 2 woulch suabmit
Chat LOC was wsued and the petitiaonar was preventec from
Craveling outsicle Che Contrtry at tue request of 3rcrasponcent-
Bank, Further, e owould tnvite aotrention of thds ottt to O
dated 04102016 produced  atong with statement  of
objections by vespondent Nod that wherever respondent-
Bank is of the opinion that iravndsters /persons who wish to
Calve losns, wilfuloy derauic and then escape to foreign
mrisdictions te avoid paving back, against suck persons,
recuest coutd Geomace to issue LOC and such persons could
ne restricted from traveling outside the Countey. Thos, it is
sulvoodtted that the whenever the Baok requests on the
giocnd that it would oot he in a possession to recover the
mionesy, Faperson is permitted to travel outsicde, respondent

Mos. L and 2 would take action to dssuae LOC.



G

Learned Assistant Saolicttor General placing reliance o thae
judgment of this Court o WA N0 S TEELO0LT disposed or on
12052020 (e Bovaguthuraghoorom Shetiy Vo8 Buraean of
i ration ana thers) contends that there need oot be
any crlrminal case registered to issoe LOC but it could e
issued at Banlk's request, I tne Bank s of the aopinion that if
Che horrower is permitted to leave the Counnry 1twoulc not be

in a position to recever the clues, by owoich it woulcl have

adverse impact en the econaoniic interest of the Country,

. Learmed COLng el for el respondent-Bank
sSriParashuram would suwomdt that the petitioner along with
ner hashand octained Toan rom the 3véresponcent-Bank aond
wher - chey failed to repay the dues, the 35 respondent-Fanl
initiated recovery  proceeclings under the provisions  of
Securitisaton and  Reconstruction of Financlal Assets and
Fodercement  of  Security  Interest  Act, 2002 (for short
)

“SAREAEST Act”) Further, he submits that even after 3

aocasions, the property is not sold, Further, learned counsel



L0
would  subrolt that  the  petitioner inductecd  tenznts Dy
recefving  Fsoa2,00000/0- and  the  tenants  hawve  Fled
SUNOAEBA0L 2021 making the Bank as one of the partles.
[v s the main contention of the  responcent dank  that
hecause of toduction of tenant in the secured property, Banl
codel oot sell the property, evern after the property is hrought
.

Lo sale on B occasions, Forvioer, learned  counsel would

sulyeadt that the s2cucity offeced for Banl is the Apartment,

which s valued at a6, 00,000/ aczorcing to the Banl. [t
sthe submission of the learnea counsel for the respondent -
Bank that if the petitioner is permitted to leave the Country,
Chey will net he able to recover outstanding dues, 16 is
nherditec that the petitioner along with her hoashand s da
inoa s o Bsaan, L8658/~ as oon 13062022, Further,
learned covnsel would subroit that 5 respondent-Hank
avtnorteed to request respondent Nos, L and 2 for issuance of
Lo woherever there is fravd aod wherever the Bank is of the
opinion that the leoanee would leave the Country to avoid

repayent of loan. Thus, it is submitted that o e financial



interest of the respondent-Fank, the Bank requestea for
issuance of LOC, Thus, he prays for dismdssal of the weit

petition.

4. Having heard the learnecd counsel for the parties socd on
perusal of the wirelt petition papers, the oty poiot Shar falls for
consideration 15 as to whether tne respondent-EBank is
justified in requesting respondent Nos. L and 2 to prevent the
petitioner frono travellng outsice the Country ancl to lssue

LOC against the petitioner,

10, Acswer o the above noint in the facts of the case would

he tothe negative tor the following reasons:

Foods an aamitted fact that the petittoner and  her
nushand  obtalned loan of RsaZ, 00,000/ froo the  dre
respondent-Baok for purchase of Apartment oo 191220714,
Fods also an admitted fact that the petitioner as well as her
hoshand are doe inoa soo of  Rsaa 11,868/ - as  on

13062022, 1t s also to he noted that the 3 respondent-



Fanle has ioitiated recovery action under the proesisions of
SARFALST Act and it brougat the secured property for sale
ancl no boyers heave come  forward o ouy the  sacured

property.

11 The petitlorer whao is workdog ac Philippines to eke aut
her lvelihood, had come to Incia to tencler het evidence to the
matrimonial case pending between the petitioner and her
husband, The petivioner tendered Ler evidence before the

Family Court o 0206, ,wbien e petitiomer was to leave
an 05.06.2002 from india to Fhilippines, the petitioner was
preventec from maving the Country and cancellation seal was

OUL an per passnort and at the request of the 3reresponclent-

Farnk, LOC was ieaued against the petitioner,

12 LOC coula he issuec in terras of QML datec 220220271,

Nao one has absolute right to travel abroad or in other words,
a person's right could be curtatled by tollowing the procedure
prescribed thereundcer. A person could be prevented from

fravveling abroad ar LOC could be tssued only in terms of OV,



L
dated 220220271 The above stated Q.M. permits isstonce of
LOC against a person wncler variows ciroumstances. nothe
instant case, noocrlminal case 15 oregistered  against the
petitioner nor any cognizahle offerce is alleged. Clause 60 of

Chee QLML clated 2202202717 reacls as fotlows:

nrer

revey e e 10y o1 g 1 PRI Lere -1
M exceptional casves, LOCS can bhe  (ssuea
ever in such cases s may not be coverad by the
aa el e e s e e rerer e o F o e
guidelines abave, wherehy degacture of a person

from India miay e dectined cé che regquest ot any of

the autnorities mentioned in clavse (B) above, it
APPEArs Fo SUen gutnority oased an inputs received
that the deporture of such person is detinental |

Che sovereignty ar securily or integrity of ndia or
that the scone  is detrimencol o the  hilateral
relations with ooy country or to the stranger and/or
cooviornic interests of Indio or if such person iy
cliowed to leoave, he moy potentially fnaulge in an

act o terrarism ar offences against the State oand/or
chat sych deparbure ought not b permitted i the

fargrer public interest at any given point of time

The sbaove clause empowers the authority to dssoe LOC iF it

roa person to leave the

comes to the conclusion that perrodttio



Lk
Cownzry wotld have adverse impact on the economd:s interas:
i India, I the case on heod, LOC acdmictedly is ssued at che
instance of the 3rd respondent-Bank, The amowat duee Srom
Che petitioner to 3 responcdent-Banle is Rsaé DL H6E ) - bs
tatec by the 509 respondent-Bank in o s statement  of
ohjections as on 13062022, The 31 vespondent-Bank has
nat disclosed the value of the security held by it Learned
couvtnsel, cluring the course of his subraission has stated that
Che  wvalue of  security heid by the  Bank is  around
s oo 00,000~ B, nowhere in e staterment of objections
naroin the aftticdavic fled today, the 3 respondent-Eank has
disclosed the value of the security. Non-cisclosure of value of
e securaed property iwselbwould disclose the intention of the
Fank and the Court could draw adverse inference against the
respondent-Baok, At this  Juncture,  submission  of  the
lcarnea  counsel for the petitioner that the value of the
property is omaore than Rs7500,000/- is to be belleved.
Moreover, issuaoce of LOC or preventing a person from

Craveling abroad cannot be a mode of recovery of dues by the



e
Ard respondent-Banlk,  The amount due by the petitioner to
Che Belrespondent-Bank fnoa sum of Rs.o6, 11,868/~ would
have no impact or affect the econamic tnterest of the Country,
mare so, when the 3¢ responcent is having sectrity of valtie
aof which is more than the sraount due frons the  petitioner,
The contention of the 59 respondent-Baok that, since e
petitioner inclucted tenants, they are not in & posttion to sell
Che secured asset is walde o be refected for the reason that
Che drdrespornclent-Banlk is noo remedy less, The provisions of
SARFAESD Act, 20272 safegoscd vhe interest of the Banls anc
provides mode or recovery of possessior, The S respondernt-
Bank instead of foliowing the recovery procedure prescribed
under  SARFATST Act is resorting to pressure tactics by
preventing thie neticioner from traveling abroach where she s

worling,

13, His true that the respondent-Bank is conferrech with the
power to o request respondent Nos. L and @2 to dssue  LOC

against a person who tas committed frauch or default against



LG

Che Banlk. Tt is for the Bank to take a cdecision as ta, inowhich
case Che Banlk could request LOC., Just because powen s
conderred to recuest tssuance of LOC, such power cannol he
exercised arbitrarily,  Banl has to take a consclous decision
by examining as to whether the petitoner’s case falls witldn
Che ambit of frawd or defaut wideh waould afect economic
interest of the Country. In the instant case, value of the
secured property lsomore than the amount doe from the
petitioner to the Sdvespondent-Bank  In that circumstance,
Ardrespondent-Banic s not ustified o reguesting for issuance
of LOC, AL the same time, respondect Nos. T aod 2 are also
not justified in issuing LOC for roere asking by the dre
respondent-Baok, Respondent Nos. L and 2 uncler 0O,
datea @2 0220271 are required to exaodne as to whetlher Sre
respondent-Baok's  request to o issue  LOC against [eve
petitionar would affect the economic interest of the Countr
Mere cdue of Rs.66, 118365/~ cannot be the basis for seeking
issuance of LOC hy 3rdresporncdent-Bank that too, restrict the

personal bherty of the petitioner to travel outside the Courtry.



L7
The petitioner s not leaving the Counteoy to avold mepayimen:
of loan of the BHank, bt the petitioner s employed
Philippines and she had come to India to tender e evidence
in oz pending matrimaonial case. The decistorn retied upaa Ly
Lhe learned Asgistant Solicitor General 01
D Bovaguthuraghoram - SYhetty  case would  have  no
application to the facts of the present case. Ia the said case,
Che petitioner was due o the Baok tnoa sum of Ks 2580000
Crores and the sapse would gefinitely affect the economic
interest of che Countey, Thos, Do of the opinion that action
of the respondents s acbhitrary, unreasonalle anch wodair n
Che peculiar facts anc circuonstances of the case. Aoy action

Of the Stace iY iz arbitrary and woreasonable is Lable to be

interieradd,

4L For the reasons stated above, the writ petition is allowed
i porcwith the following directions:
(1 The petitioner is  directed to deposit a sum  of

Fos 1000000~ with the S resporcdent-Eank, whdch could be



adjusted towards the dues and furnish a solvent sueaty to ihe
satistaction of 3vd respondent-Bank;

(b)) On deposit of Re 10,00,000 /0 and on providing 3
solvent surety by the petitioner, the  3vd resoondent-Bank
shall forthowith request respondent Nos Toand 2 to withelraw
Che LOC and to permit the netitioner o ravel outside the

Coonntry,
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