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CS(COMM)1052/2018

COSCOINTERNATIONALPVT.LTD .ccoooeieeiieieeeeeeeen, Plaintiff
Through:  Mr. Nishant Dutta,
Advocate.versus

JAGATSINGHDUGAR........o i Defendant
Through:  Ms.RenukaArora,Advocate.

CORAM:
HON'BLEMR.JUSTICEANUPJAIRAMBHAMBHANI
JUDGMENT

(Judamentreleasedon20.04.2022)

ANUPJAIRAMBHAMBHANI J.(ORAL)
0.A.21/2021

By way of the present appeal filed under Chapter Il Rule 5
ofthe Delhi High Court (Original Side) Rules, 2018 read with

section151 of the Civil Procedure Codel1908, the defendant/applicant

seekssetting aside of order dated 23.10.2020 passed by the learned

JointRegistrar,decliningtotakethedefendant’swrittenstatementonrecord

2. Abrieftimelineofthedatesthatarerelevanttodecidethepresent
O.A.isasfollows:
. 22.09.2018:Defendantwasservedsummonsinthesuit.
o 16.10.2018:Counselforthedefendantappearedandwasgrantedaweek'stimeto
filewrittenstatement.
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o 01.11.2018:Theformatforaffidavitofadmission/denial wasnotified.

o 16.10.2018:WrittenStatementwasattestedbythedefendant.

o 18.01.2019:WrittenStatement wasfiledforthefirst
timevidéDiaryNo.837630f2019;however,withoutfilingtheaffidavitofadmis
sion/denial ofdocuments alongwith it.

o 19.01.2019:Periodof120daysfromserviceuponthedefendantexpired.

o 29.05.2019: Affidavitof admission/denial ofdocumentsfiled.

3. Ms.RenukaArora,learnedcounselappearingfortheappellant/defendant,s

ubmitsthat,asisseenfromtheforegoingtimeline, the defendant’s written
statement duly supported by affidavitwas filed within 120 days of the
receipt of summons; however,
theaffidavitofadmission/denialofdocuments,whichhadalsobeendirecte

d to be filed along with the written statement, was not filedalong
therewith.

4, Counsel points-out that in this backdrop, the learned Joint
Registrarhas taken the view that since there was delay of at least 03
months infiling of the affidavit of admission/denial of documents,
over-and-above the prescribed period of 120 days stipulated for filing
of thewritten statement, which period is sacrosanct and cannot be
extended,thewritten statementitselfcannotbetakenonrecord.

5. Attention is drawn in this behalf to the following provisions of
lawcontained in the Code of Civil Procedure, 1908 (‘CPC’) as
amendedby the Commercial Courts Act, 2015 and of the Delhi High

Court(OriginalSide)Rules2018,whicharematerialtothepresentdecision:
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OrderVRulel(1)andProviso.CPC

“1.Summons.----(1)Whenasuithasbeendulyinstituted,asummons may
be issued to the defendant to appear and answer theclaim and to
filethe written statement of his defence, if any, withinthirtydays from
thedateof serviceof summonsonthatdefendant:
* Kk Kk Kk %

Provided further that where the defendant fails to filethe
writtenstatementwithinthesaidperiodofthirtydays,heshallbeallowedto
file the written statement on such other day, as may be specifiedby
the court, for reasonsto be recorded in writing and on paymentof

such costs as the court deems fit, butwhich shallnotbe
laterthanonehundredtwentydaysfromthedateofserviceofsummonsa

ndonexpiryofonehundredtwentydaysfromthedateof service of
summons, the defendant shall forfeit the right to file thewritten
statement and the court shall not allow the written
statementtobetaken on record.”

(emphasissupplied)
OrderVIIIRules1&10&Provisos.CPC

“1) Written statement.—The defendant shall, within thirty days
fromthedateofserviceofsummonsonhim,presentawrittenstatementofhi
s defence:

Provided that where the defendant fails to filethe written
statementwithin the said period of thirty days, he shall be allowed to
file thewritten statement on such other day, as may be specified by
thecourt, for reasons to be recorded in writing and on payment of
suchcosts as the court deems fit, put which shall not be later than
' s and
onexpiryofonehundredtwentydaysfromthedateofserviceofsummons,
the defendant shall forfeit the right to file the writtenstatement and

the court shall not allow the written statement to betakenon record.”
* % % % %

“10) Procedure when party fails to present written statement
calledfor by Court.—Where any party from whom a written
statement isrequired under Rule 1 or Rule 9 fails to present the same
within thetime permitted or fixed by the Court, as the case may be,
the
Courtshallpronouncejudgmentagainsthim,ormakesuchorderinrelatio
n to the suit as it thinks fit and on the pronouncement of
suchjudgmenta decreeshallbedrawn up.
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Provi further _that n rt_shall make an order xten
hetime _provi nder Rule 1 of this order for filing of th
written ment. ”

(emphasissupplied)

ChapterlVVRule3.DelhiHighCourt(Original Side)
Rules.2018

“Defectivepleading/document.-

(a) Uponscrutiny,ifanypleading(s)/document(s)arefounddefective,
the Deputy Registrar/ Assistant Registrar, Incharge ofthe Filing
Counter, shall specify the objection(s), a copy of whichwill be
kept for the Court Record, and return for removal ofobjection(s)
and re-filing within a time not exceeding 7 days at
atimeand30daysinaggregate.Oneveryre-filingcaveatclearance
shall be taken. In addition, the party must again servethe
corrected copy upon the caveator(s) who had a valid
caveatatthetimeof thefirstfiling.

(b) If the pleading(s)/ document(s) are not taken back for removal
ofobjection(s) within 30 days time allowed under sub-Rule (a),
itshallbelisted before theCourtfor appropriate orders.

The 30 days™ period for the purpose of (a) and (b) above,
shallcommence from the date when the Registry raises the
objectionson thepleading/documentfiled.

(c) If the pleading(s)/ document(s) are filed beyond the time
allowedunder sub-Rule (a) it shall be accompanied with an
applicationforcondonation of delayin re-filing.

(emphasissupplied)
6. Ms. Arora points-out that in the present case, no objections or
defectshad been pointed-out by the Registry in relation to the filing of
thewritten statement; and the defendant came to know that the

writtenstatementwasnotonrecordonlyatthehearingbeforethelearned
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JointRegistraron09.05.2019;whereupon,thedefectpointed-out,which
related only to non-filing of the affidavit of admission/denial
ofdocuments, was cured and the said affidavit was filed within 19
daysthereafter. Accordingly,itissubmittedthatthe30-
dayaggregateperiodavailable for curingof filing defects under Chapter
IV Rule 3of the Delhi High Court (Original Side) Rules, 2018 was
also adheredto.

7. Reference is also made to a judgment dated 31.07.2019 rendered by
aCo-ordinate Bench of this court in the case of Cosco (India)
Limitedvs. Paramsukh Nirman Pvt. Ltd., reported as 2019 SCC
OnLine Del9633, which incidentally happens to be a case between
parties that arerelated to the plaintiff and defendant in the present
case, where in asimilarfactsituation,theCo-
ordinateBenchhasdrawnacleardistinction between the “filing of written
statement’ and ‘bringing thesameonrecord’,parsing-

outthetwoconcepts andholdingasunder:

“10. However, under Chapter VII, Rule 3 of the Delhi High
Court(Original Side) Rules, once a written statement is filed, the
samewouldnotbebroughtonrecordwithouttheaffidavitofadmission/de
nial.ltwouldbeoneofthedefectsinthewrittenstatementifitisnotaccompa
niedwiththeaffidavitofadmission/denial. For re-filing and removing
defects, there is a total30 days' period which is available to parties.
Chapter | Rule 14cannot be used to dispense with the mandatory
requirements  undertheRules,butonlyin respectofthoserules
whereitisonlyaquestion of practice and procedure. The time of seven
days from re-filing within the total period of 30 days would have to
be consideredas a matter of practice and procedure in the present
case

inasmuchasthereisafundamentaldifferencebetweenthe,, filingofthewr
ittenstatement “alongwiththeaffidavitofadmission/denialand
,,bringinathesameonrecord . Iftheaffidavitofadmission/denialisnota
ccompanyingthe writtenstatement,however,uponthe Registry
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pointing out the said defect, the same can be cured within 30 days.
Ifthe said defect is cured, it cannot be held that the written
statementandtheaffidavitof admission/denial cannot
bebroughtonrecord.

(emphasisinoriginal)

8. Accordingly,theessentialsubmissiononbehalfoftheappellant/defendant,
Is that the written statement in the present casehad indeed been filed
within the time of 120 days prescribed underOrder V Rule 1(1) and
Order VIII Rule 1 CPC; and the only defectpointed-
outsubsequentlywasofnothavingfiledtheaffidavitofadmission/denialof
documentsalongwiththewrittenstatement;which defect was also cured
within 19 days of it being pointed-out,well in compliance of the 30
days aggregate time period available forcuring such defects under
Chapter IV Rule 3 of the Delhi High Court(Original Side) Rules,
2018. It is therefore argued, that the impugnedorder deserves to be
set-aside and the written statement ought to betakenon record.

9. On the other hand, while admitting that the writtenstatementwasfiled
within the prescribed period of 120 days, Mr. Nishant
Dutta, learnedcounselappearingonbehalfoftherespondent/plaintiff,sub
mitsthatsuchfiling was non-estanddefective.

10.  Tosupporthispoint,Mr.DuttadrawsattentiontoChapterVIIRules3 & 4 of
the Delhi High Court (Original Side) Rules 2018, which

readasfollows:

“3. Affidavitofadmission/denialofdocumentsalongwithwrittenstateme
nt.—
Alongwiththewrittenstatement,defendantshallalsofileanaffidavitofad
mission/denialofdocuments filed by the plaintiff, without which the
written

statementghallnotbetakenonrecord. Alongwiththewrittenstatement,th
e
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defendant shall be entitled to file applications for interrogatories
forexamination of the plaintiff together with proposed
interrogatories;application for discovery; and application for
inspection of suchdocuments.

The affidavit referred to in this Rule shall be in accordance with
theprovisionsof Rule 4 of Order Xl of the Code, asapplicable
undertheCommercialCourtsAct.

“4. Extension of time for filing written statement.- “If the Court
issatisfied that the defendant was prevented by sufficient cause
forexceptional and unavoidable reasons in filing the written
statementwithin30 days,itmay
extendthetimeforfilingthesamebyafurther period not exceeding 90
days, but not thereafter. For suchextension of time, the party in
delay shall be burdened with costs asdeemed appropriate. The
written statement shall not be taken onrecord unless such costs have
been paid/ deposited. In case thedefendant fails to file the affidavit
of admission/denial of documentsfiled by the plaintiff, the documents
filed by the plaintiff shall bedeemed to be admitted. In case, no
written statement is filed withinthe extended time also, the Registrar
may pass orders for closing theright to filethewritten statement.”

(emphasissupplied)

11. In support of his submission, Mr. Dutta also draws attention to
thefollowing observations made in Unilin Beheer B.V. vs. Balaji
ActionBuildwell,reported as2019 SCCOnL.ineDel 8498:

“31. I thus hold, that in the event of the written statement being
filedwithout affidavit ofadmission/denial of documents, not only shall
thewritten statement be not taken on record butthe documents filed by
theplaintiff shall also be deemed to be admittedand on the basis
ofwhichadmission the Court shall be entitled to proceed under Order
VIII Rulel0 of theCPC.”

(emphasissupplied)

12.  Inrebuttal, MsArorabringsthe attentionof thiscourttothe

judgmentinCoscolndia(supra)wherein,whileadvertingtotheessential
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principal laid-down in Unilin Beheer, the court sets-out the
purposebehindtheproceduralrequirementoffilinganaffidavitofadmissio

n/denialofdocuments.Inthatcasethecourtheldasunder:

“12.Mr.AsheeshJain,Ld.counselhasrightlypointedoutthatasperUnilinBeh
eerB.V.(supra),thetimeperiodforfilingofadmission/denial affidavit which
IS 120 days IS not extendable as
perpara32ofthesaidjudgment. Thepurposeofadmission/denialofdocument
s is for a party to take a stand as to whether the documents ofthe
Plaintiff are being admitted or denied. The written statement sets
outthefundamentaldefenceoftheDefendant,andtheaffidavitofadmission/de
nial is merely a notation of the stand of the Defendant,which is expected
to be contained in the written statement. In the presentcase, the written
statement having been filed within the 120 days' period,the stand of the
Defendant in  respect of the documents has already
comeonrecord.Whatisonlynotfiledisachartintheformprovidedspecifically
mentioning as to whether there is admission or denial of thedocuments.
In the facts of the present case, the Court does not deem itappropriate to
interfere in the order of the Joint Registrar. It is alsorelevant to point
out that the replication has also been filed by thePlaintiff along with the
affidavit of admission/denial. Both have beenfiledon 27" July,2019.”

(emphasissupplied)

13.  Further, learned Counsel for the appellant/defendant has also
referredto para 14 of Cosco India (supra) wherein the court, while
referring toa judgment of the Supreme Court, highlights the obligation
of thecourt to decide disputes on merits and not on default committed

byparties.To thiseffect,thecourthas heldasunder:

“ 14. Under these overall circumstances, this Court holds that
thewritten statement along with the affidavit of admission/denial
wouldbeliabletobetakenonrecordasfiling,re-filing,etc.areprocedural
matters which the High Court Registry follows. Broadlyif the
timelines are adhered to, the Court would not strike out
thedefenceof a party, especiallyin a suitwhere recovery ofsuch
ahugeamountisbeingsought.RecentlyinRobinThapa v. Rohit
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Dora[CivilAppealN0.4507/2019decidedon8"July,2019]ithasbeen
held by the Supreme Court that the endeavour of the Court
hastobedecidedisputesonmeritsandnotonthedefaultsoftheparties.The
relevant paragraph reads as under:

“8. Ordinarily, a litigation is based on adjudication on
themerits of the contentions of the parties. Litigation should
notbe terminated by default, either of the plaintiff or of
thedefendant. The cause of justice does require that as far
aspossible,adjudication bedoneonmerits.”

14.  What is noteworthy is that having expressed the opinion in para 31
ofUnilin Beheer B.V. (supra) as extracted above, even in that case,
theCo-ordinateBenchallowedthewrittenstatement(tothecounterclaim)
to be taken on record subject to payment of costs; since, thewritten
statement and the affidavit of admission/denial of documentshadbeen
filedwithin the maximum time period specified for thepurpose under
the law. Accordingly, para 31 as aforesaid must betaken to apply only
when  the  written statement is  filed beyond the
120daysperiodandthedefectofnothavingfiledanaffidavitofadmission/de
nialofdocumentsisalsonotcuredwithinthemaximum
30daysperiodprescribedbylawfromthedatethatthefilingobjectionisbrou
ght tothe knowledgeoftheparty.

15.  Upon a conspectus of the timelines as set-out above and in light of
theprovisionsoftheCPCasamendedbytheCommercialCourts,Commerci
alDivision&Commercial AppellateDivisionOfHighCourts
(Amendment) Act, 2018read in conjunction with the DelhiHigh Court
(Original ~ Side) Rules 2018, as also the judicial
precedentsreferredtobytheparties,thiscourtisoftheviewthatwrittenstate

menthavingbeenfiledwithinthestatutoryperiod;andthedefect
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of non-filing of the affidavit of admission/denial also having
beencuredwell within the permissible time period, nothingfurther
standsinthe wayofthewrittenstatementbeing takenon record.

16. For clarity, it is reiterated that what Order V Rule 1(1) and Order
VIIIRule 1 CPC provide is the outer time-limit for filingof the
writtenstatement of defence. The filling by the defendant of an
affidavit
ofadmission/denialoftheplaintiff’sdocuments,isaseparaterequirement
under Chapter VII Rule 3 and 4 of the Delhi High Court(Original
Side) Rules, 2018; and the consequence for not filing suchaffidavit is

that the written statement shall not be taken on record andthat the

plaintiff’s documents shall be deemed to be admitted by
thedefendant.However,thefilingofawrittenstatementwithintheprescribe
dtimebutwithoutanaccompanyingaffidavitofadmission/denial of
documents, does not amount to non-est
filing,sinceitcannotbesaidthatnothingwasfiledatall. ltwould,however,
amount to a defect, that is required to be cured after it isbrought to the
attention of the party by the Registry. Chapter VII
Rule3onlybarstakingonrecordawrittenstatementthatisfiledwithoutan
accompanyingaffidavit of admission/denial of documents. Filingof
the written statement and it being taken on record are two
separateanddistinctmatters.

17.  As discussed above, in the present case, both the written statement
asalso the affidavit of admission/denial of documents were filled
withinprescribed, extended time-lines, except they were not filed
together.Withoutgettingintoanyotherhypotheticalquestions,whichdono
t
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ariseinthiscase,theplaintiff’scontentiondoesnotcommenditselfforaccept

ance.
18.  Accordingly,theimpugnedorderdated23.10.2020isset-aside.

ANUPJAIRAMBHAMBHANI,J.
APRIL6,2022/uj

SignatureNotVerified
Signed Bﬂcl:{iT
RAWATLocatigf:

Signing CS(COMM)1052/2018 Pagellof 11

Date:20.04.202419:19:50



