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IN THE H GH COURT OF JUDI CATURE AT BOVBAY @

Date of reserving the ord

Dat e of pronouncing the orde

ORDER :
1. Rul e, retur% thwi th.

2. The r are wife and husband. The Petitioner

(w s filed a Petition for divorce against the
Re ndent (husband) wunder Section 10 of the Indian
orce Act, 1869. The Petitioner has taken out a
Petition for the protection of herself and her child
under Sections 18, 19, 20, 21 and 22 of the Protection
of Wonen From Donestic Violence Act, 2005 (DV Act). An

order cane to be passed under the DV Act on 19.7.2008.

That order is stated to have been breached. The

::: Downloaded on -09/06/2013 15:37:30 ::



2

Petitioner took out an application under Section 31 of
the DV Act wupon violation of the order. The Fam

Court rejected the application on the ground that it

did not have jurisdiction to pass any ord er
Section 31 of the DV Act. The Court also ref rom
exercising its inherent powers under Se n of the

Code of CGivil Procedure (CPC). Section of /Jt he DV Act

| ays down penalty for breach of protection of the order

by the Petitioner. Section 31 f the DV Act runs
t hus: -
AS)
31. Penalty fo ‘40 protection order by
respondent :~(1 each of protection order,
i :

or of an rim- protection order, by the
respondent sha be an offence under this Act
and shal be punishable with inprisonnent of
ei t her cription for a term which may extend
to on r, or wwth fine which may extend to
t =‘ y~t housand rupees, or with both.

2)\ The of fence under sub-section (1) shall as
% as practicable be tried by the Magistrate
o had passed the order, the breach of which

as been alleged to have been caused by the
accused.

<::i> (3) Wiile framng charges under sub-section

(1), the Magistrate may also franme charges
under section 498 A of the Indian Penal Code
(45 of 1860) or any other provision of that
Code or the Dowy Prohibition Act, 1961 (28 of
1961), as the case may be, if the facts
di scl ose the comm ssion of an offence under
t hose provi sions.

(Enphasi s suppl i ed)
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3. Section 31, therefore, |lays down the specific procedu@§§§§
to be followed giving jurisdiction to the Nhgistﬁ%%;

who had passed the order to punish for breach oig
protection order which is specified to be

commtted by the party breaching the or the DV
Act . That offence is punishable as é%i;;gy in the
section. The orders under Sections 18 21 and

22 may be passed by a Mgistrate or by a Cvil or
Crimnal Court under Section 2 f e DV Act where a

proceedi ng was initiated(?ef u Court. Section 26

of the DV Act runs thus:

26. Relie in other suits and |ega
1) Any relief avail able under
, 19, 20, 21 and 22 may also be

| egal roceedi ng, before a
C or a crimnal court, affecting
.uq)|eved person and the respondent
such proceeding was initiated before
after the commencenent of this Act.

(2) Any relief referred to in sub-section

(1) may be sought for in addition to and
along with any other relief that the

<::j> aggrieved person nmay seek in such suit or
| egal proceeding before a civil or crimnal
court.

(3) In case, any relief has been obtained
by the aggrieved person in any proceedings
ot her than a proceeding under this Act, she
shall be bound to inform the Magistrate of
the grant of such relief.
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Consequently, therefore, though initial application is

required to be nade before a Mugistrate for obtainj
orders and reliefs under Section 12 of the DV Act, i
| egal proceeding is already filed in a Cvil or Q§;§§§

Court affecting the aggrieved person and the

relief wunder Sections 18, 19, ld be
granted by such Cvil or Crimnal Court.

4. The Fam |y Court follows the p e laid down in the
CPC under Section 10(1) of the Fam Courts Act, 1984.

Section 10(1) runs thus: O<§§>

10. Procedur enerally.- (1) Subject to the
ot her provisionsyof this Act and the rules,
the provisions of the Code of G vil Procedure,
1908 (5 'of 1908) and of any other law for the

time in force shall apply to the suits
an eedi ngs other than the proceedi ngs
und er | X of the Code of Crimna

C re, 1973 (2 of 1974), before a Famly
t and for the purposes of the said
provi sions of the Code, a Famly Court shall

e deened to be a civil Court and shall have
all the powers of such Court.

<::j> (enphasi s suppl i ed)

Famly Court is, therefore, a CGvil Court. Were a

<

oceeding is initiated in a Famly Court, a protection

order can be passed by a Famly Court.
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6.1n this case, a divorce proceedi ng was pending in the
Fam |y Court affecting the Petitioner as the aggrie
person and her husband as the Respondent there

order cane to be passed under Sections 18, 19,20, 2
and 22 of the DV Act by the Famly Court a aid
on 19.7.2008. The jurisdiction of the Igiégﬁrt has
not been challenged. Breach of the der //under the

af oresaid sections passed by the Famly urt, as an

interim protection in any | proceedi ng al ready
filed before it, by which cer<§§§§§§§iefs are granted,
are expected to be hono%edbeyed. I f a breach
I s made of the order, 'é§§$> an/ of fence under the DV

Act, the Court whic S the order is required to

try it under Section 3 ) cited above. Since an order
under the DV ACt would normally be passed by the
Magi strate u e main application nade before a
Magi strate ction 12 of the DV Act, Section
31(2) es“'the offence of breach of the protection
orde <t§§2;§2nterin1order to be tried by the Magistrate
Whéiggigéd the order. Consequently, if the Mugistrate
not pass such an order but a Cvil or a Cimnal
rt

, or the Famly Court in a Famly Court proceeding
passes an order under the aforesaid sections of the DV

Act as a protection order or an interim protection

order such Court, which passed the order, would be not
only entitled but obliged to try the offence of breach

of its own order.
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Consequent | vy,

order in Section 31(2) nust be read as Magistr

a CGvil or Cimnal Court or a Famly Court

the words Magistrate who had passed t

passed the order . This applies to any Iegal@ di ng

whi ch was pending before that Court, a

under the aforesaid sections is made b re that Court

and a protection order or an interim protection is

passed by that Court. @

8. OF course,

for trying of der Section 31(1) of

the DV Act, such Co d require to franme charges

under Secti on

9. M. Sar wat e
behal f of t

31(3) of DV Act.

alf of the Respondent contended on
ndent that though the Famly Court
er under Sections 18, 19, 20, 21 and 22,

can .(16
it h nejurisdiction to levy any penalty for breach

of der

passed by it. This would be to say that

h grants the relief does not grant the

el aw whic
dy to enforce the relief. Such an interpretation

would be to frustrate justice. An interpretation of a

| egi sl ati on,
DV Act, nust
frustrate it.

specially a protective legislation as the
be such as to enhance justice and not to
It would be absurd if the Respondent

all owed orders under Sections 18, 19, 20, 21 and 22 to
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be passed as interim protection orders and breached

themwth inpunity and inpertinence on the ground t

Section 31(2) confers jurisdiction only up ﬁgisg
Magi strate to try the offence for brea a

protection order.

10.In the case of Union of India &<§;Z;2)vs. Par as

Lam nates (P) Ltd., (1990) 4 SCC 453 at 457, it has
been held that the Custo | bunal had powers

conferred expressly by the Statu a bei ng a judi ci al

body it had all other incid and ancillary powers

whi ch are necessary to express grant of the
statutory powers fu effective. The anbit of the

limts of its jurisdic nis, therefore, extended to

such i nci dent al d ancillary powers as inherent in the
Tribunal. Thi's>is\on the prem se that the |egislative
I ntent of expressly granted in an assigned
field | sdiction mnust be efficaciously and
nean'<§§§;;b exercised. Hence it is held that though

s of the Tribunal are limted and the area of

rtssyjurisdiction is clearly defined, but wthin the
nds of its jurisdiction, it has all the powers
expressly and inpliedly granted, inplied grant being
limted by the express grant. Hence all incidental
powers, which would nmake the grant effective and woul d
be reasonably necessary for that purpose are inplicitly
taken to be conferred in the Tribunal. This is upon the
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principle of interpretation set out in that paragraph
from Maxwel |l on Interpretation of Statutes ( §3§§Q
Edi tion) which runs thus:
where an Act confers a jurisdiction, inphedly

al so grants the power of doing cts,

or enpl oyi ng such neans, as are/esse al 1y

necessary to its execution.
11.Simlarly in the case of umari Devi & anr.
vs. Krishan Bhagwan Pat hak kas “Ki shun B. Pathak, AIR

2008 SC 2006, it is held.tt he Magistrate, who is
vested with the jurisdi ﬁgﬁ>

r Section 125 of the
Crimnal Procedure for granting maintenance to

wi ves, children and parents, is conferred the power by
necessary tion to pass interim orders of
mai nt enance. s held that he would have such a

power e of any express bar or prohibition

under

12.\F her, since the Famly Court is a Gvil Court and
QZZEE | the powers of a Civil Court, it can pass orders
sequent upon disobedience of breach of its order
under Oder XXXIX Rule 2A of the CPC Further the
Famly Court Ilike any other Court has the inherent
power under Section 151 of the CPC to pass such orders
as would be just and equitable, including orders to

ef fectuate its own orders. In this case, t he
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application of the Petitioner herein was specifically
made under Section 31 of the DV Act.

13. The Famly Court would, t her ef ore, h®
jurisdiction under Section 31(2) of the DV ast he
Magi strate which had passed the or @nteri m
protection to frame charges under Section 32(3) of the
DV Act and to levy the penalty under Section 32(1) of
the DV Act for breach of its interim protection order.
However, the Famly Court %@ also have the

der XXXI X Rule 2A of

jurisdiction to proceed und
the CPC for breach and di b ce of its order and

I njunction.

14. Consequently, <t he order of the |earned Judge, Famly
Court No. 4, dated 7.5.2009 is set aside. The
| ear ned Jud |y Court No.4, Pune, shall try the
appl i cat q the Petitioner herein either under

31-70of the DV Act or under Oder XXXI X Rule 2A
C for breach of its own order. For that

se both the parties shall be entitled to file such

pur
Iications [ affidavits as required by both of them

The Wit Petition is allowed. Rule is nmde absol ute

accordi ngly.

15. No order as to costs.
(SMI. ROSHAN DALVI, J.)

::: Downloaded on -09/06/2013 15:37:30 ::






