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BEFORE THE HON’BLE DISTRICT CONSUMER DISPUTE REDRESSAL FORUM KOLKATA UNIT – III
ALIPORE, KOLKATA

						CC / 596 / 2017
						In the matter of :
						Smt. Rupasri Saha,
								______Complainant
· Versus – 
Shri Uttam Kumar Naskar,
	_________Opposite Parties

WRITTEN OBJECTION BY THE COMPLAINANT
AGAINST THE PETITION ON THE GROUND OF MAINTAINABILITY OF THE OPPOSITE PARTIES NOS. 2 to 10.
The humble petition on behalf of the above named complainant, most respectfully;
Sheweth as under :

1. That the Complainant beg to states that in the present consumer proceeding, the opposite parties nos. 2 to 10, appeared on receipt of the notices as issued by the Hon’ble Forum, in terms of Section 13 of the Consumer protection Act’ 1986. The opposite parties appeared in the present consumer proceeding as on 30-11-2017, and seeking thereby a copy of an application with all annexures, thereof, which has been directed by the Hon’ble Forum, and the next date as on 21-12-2017, was fixed up for W/S, by the Opposite Parties.

2. That the Complainant beg to states that as on 21-12-2017, the opposite parties did make their appearance in the present consumer proceeding, and not even taken any steps so far, in the present consumer proceeding before the Hon’ble Forum. However, for the end of justice, the Hon’ble Forum has given further opportunity to the opposite parties, to file their written version by the next date as on 08-01-2018. 

3. That the Complainant beg to states that on 08-01-2018, the opposite parties appeared and placed one time petition in the consumer proceeding, before the Hon’ble Forum, and whereas the Hon’ble Forum was pleased to grant further time for written version by the opposite parties, by the next date as on 24-01-2018.

4. That the Complainant beg to states that on 24-01-2018, the Opposite Parties did not submit their written version, and also did not place any petition showing cause thereof why they did not submit their written version, even after having so many opportunity, availed by them, in the present consumer proceeding, before the Hon’ble Forum. Thus the right to submit the written version by the opposite parties, should be closed, in terms of the Law, and the judicial precedent held by the Hon’ble Apex Court, as well as NCDRC, New Delhi, as the Opposite Parties has already been availed more than 45 ( Forty Five ) days, towards the opportunity to file written version, in the present consumer proceeding, before the Hon’ble Forum.

5. That the Complainant beg to states that on 24-01-2018, the opposite parties, herein placed one petition, stating inter alia on the ground of maintainability of the application and therefore the complainant herein gone through the content of such application, and make reply to the said application of the opposite parties, in the interest of administration of justice, in the following manner :

i) That the petition of the opposite parties, are not maintainable either in fact or in the law;
ii) That the petition of the opposite parties, are misconceived, and therefore not accepted in the eye of Law;
iii) That the facts of the complainant, once again furnished herein below :

a) That the Complainant states that the Complainant has preferred one Consumer application under Section 12 of the Consumer Protection Act’ 1986, before this Hon’ble Forum, at Alipore, Kolkata, which has been registered as CC/ 176 / 2016, { Smt. Rupasri Saha – Versus – Sri Uttam Kumar Naskar and Others }. The said Consumer Case has been finally decided through the Order & Judgment dated 20-01-2017 { 20th day of January’ 2017 }, passed by the Hon’ble Forum, in CC/176/2016, which resulted in favour of the complainant herein.


b) That the operative contents and purports of the Order & Judgment dated 20th day of January’ 2017, passed by the Hon’ble Forum, in the said CC/ 176 / 2016, is reproduced herein below :
“ Complainant filed affidavit-in-chief wherein he has reiterated the facts mentioned in the complaint. Against this questionnaire has been filed by the OP No.3 to 11. OP No. has also filed questionnaire wherein he has put questions from Complainant is reflect as to whether he complied the terms and conditions of the agreement. Against this questionnaire Complainant has replied. OP also filed evidence  against which Complainant put questions and OP replied.
Main point for determination as to whether Complainant is entitled to the relief as prayed for. In the present case, Complainant has prayed for handing over possession and registration of the flat.
On perusal of the written version as well as  affidavit-in-chief, questionnaire and affidavit-in-reply by respective parties, it appears that all the OPs are ready and willing to execute the registration, OP No.1 has in clear terms stated that if Complainant pays Rs.5,75,000/- he is ready and willing to handover possession and also register the flat.
In such circumstances, it is clear that virtually there is no dispute. It might be that Complainant did not comply the terms and conditions and did not pay the rest of the money within time and so neither possession was handed over nor registration was made.
As such, we are of the view that if Complainant is directed to pay the rest of the money to the OP No.1 within three months as per the written version, OP No.1 is ready and willing to make registration deed and hand over possession of registration deed.
The prayer for compensation and litigation cost does not warrant to be allowed as because, it appears that Complainant has also delayed in making the balance payment.
Hence,
ordered
CC/176/2016 and the same is allowed on contest. OPs are directed to handover possession of the flat within three months of this order, provided the Complainant pays rest Rs.5,75,000/- to OP No.1 as appearing in the written version and Complainant is ready to pay registration cost and other charges if any. Further OPs are directed to register the flat in favour of the Complainant within this period”.

c) That the Complainant beg to states and submits that the Complainant through her Learned Advocate, communicating the said Order and Judgment dated 20-01-2017, passed by this Hon’ble Forum, in CC/ 176 / 2016, as to comply the direction of the Hon’ble Forum, in terms of making the balance payment of the consideration money, as directed for and seeking thereby the compliances from the Opposite Party no.1, herein, vide the Letter through Speed Post with A/d, and whereas the track report as obtain from the India Post website, it’s disclosed that the Opposite Party no. 1, was in receipt of the said communication and other opposite parties were also in receipt of the said communication through Speed post with A/d.

d) That the Complainant beg to states and submits that the Complainant again arranged herself to communicate further about the said Order & Judgment dated 20-01-2017, passed by this Hon’ble Forum, in CC / 176 / 2016, upon the Opposite Parties herein, through her Learned Advocate’s letter by Speed Post with A / D, which also disclosed the receipt of the said further communication by the opposite parties, save and except regarding the Opposite Party no. 1, remarked shown by the postal authority concern as DOOR LOCKED INTIMATION SERVED, as appeared from the track report obtain from India post website.

e) That during the tenure of such communication, the Complainant with her husband Sri Gautam Saha, visited severally at the premises, and found that only super structure has been made, and there is no further construction has ever been taken by the said concern opposite party no.1, being the developer, and further very awesome, it has been learnt from the locale that the said opposite party no.1, being the developer has been arrested in a case and in the jail custody, and on hearing such the complainant arranged herself with her husband Sri Gautam Saha to visit the house of the opposite party no. 1, being the developer, and on such visit she and her husband found the door locked and the neighbour intimated that the said opposite party no.1, has been arrested by the police, in which case, the people failed to give such details, however.
 
f) That the Complainant beg to states and submits that while a period more than six months has been expired from the date of the said Order dated 20-01-2017, passed by the Hon’ble Forum, in CC/ 176 / 2016, and whereas the continuous visit at the premises of the schedule property as well as at the house of the opposite party number1, herein, resulted in futile, since there is no construction on the schedule property, and there is no trace of the opposite party number 1, herein being the developer, the Complainant herein being House Wife much depressed and realized in the given factual circumstances, that her balance further money may futile as the opposite party number1, is not traceable and since the further work of construction has ever been taken at the schedule premises or property, so far, therefore thus the complainant seeks to get her money back from the opposite party number1, herein from the developer, with appropriate banking rate of interest, as may be determined by the Hon’ble Forum, in the interest of administration of justice.


g) That the Complainant beg to states and submits that during her visit at the property, she has taken photograph of the construction of the purported building premises, which clearly appeared that only super structure exist and no further arrangement has been taken for construction thereof.

h) That the Complainant beg to states and submits that the Complainant seeks to get her money back, which has been paid by her to the opposite party number1, being the developer herein, with appropriate rate of interest, till the date of realization, as may be determine by the Hon’ble Forum, in the interest of administration of justice.

i) That the Complainant beg to states and submits that the present complaint has been placed on different cause of action, the action as has been arose only after visiting the place, where the complaint would get one flat and since as such there is no completion of construction, the cause of delivery of possession as well as registration in respect of flat become futile ceremony for the complainant.

6. That the Complainant beg to states that the content and purport of the paragraph number 3 (b), (c), (d), and (e), of the petition of the opposite parties, the complainant do not put any comments, since those are the matter of record as well as the matter of fact, so far.
7. That the Complainant beg to states that the content and purport of the paragraph number 3 (a), and (f), of the petition of the opposite parties, the complainant disputed and denied, as those are not the contents put forward either on the facts or in the terms of the Law. The Complainant reiterate the facts as placed in the petition of her complaint, as well as the contents of the paragraph number 5, in the present objection petition. The complainant states that the present complaint has not been arisen on the self same cause of action, and the opposite parties are liable for their deficiency in services, as well as their unfair trade practices, as meant for in the Consumer Protection Act’ 1986, since the building premises has not ever been completed in any manner, therefore the delivery of flat in terms of agreement and the registration are futile.
8. That the Complainant beg to states that the content and purport of the paragraph number 4, of the petition of  the opposite parties, are disputed and denied by the opposite parties, and put to the strict proof thereof. The complainant states that the present consumer proceeding are well established in terms of the facts as well as in terms of the Law. The Complainant herein reiterate her versions as states well in the foregoing paragraph number 5 of the written objection.
9. That the Complainant beg to states that the petition under objection is liable to be dismissed inlimni, in terms of the Law, and in the interest of administration of justice.
10. That this application is made bonafide in the interest of administration of justice.

It is therefore prayed that your Honour would graciously be pleased to allow this written objection and to dismissed the petition of the opposite parties, in the interest of administration of justice, and or to pass such other necessary order or orders as your Honour may deem, fit and proper for the end of justice.
And for this act of kindness, the Petitioner as in duty bound shall ever pray.




AFFIDAVIT

I, SMT. RUPASRI SAHA, w/o SRI GAUTAM SAHA, aged about 43 years, by faith Hindu, by Occupation House Wife, residing at Premises being no. A/19, Bagha Jatin Pally, Police Station- Jadavpur, District-South 24 Parganas, Kolkata-92,  do hereby solemnly affirm and says as follows :

1. That I am the Complainant of the present Consumer proceeding and Competent to Swear this affidavit.

2. That the statements made in paragraph ___________to __________, are true to the best of my knowledge and belief and the rests are my humble submissions, before the Hon’ble Forum.


DEPONENT
Identified by me,

Advocate

Prepared in my Chamber,

Advocate
Date : ____________________2018
Place : Alipore, Kolkata

NOTARY
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