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District : South 24 Parganas.
In the Court of the Learned Civil Judge ( Senior Division ) at Jhargram, Paschim Medinipur.
					
					Title Suit no. 1102 of 2017.

					In the matter of :
					Smt. Anjali Karmakar,
								_________Plaintiff.
· Versus – 
Sri Ratan Banerjee, & Ors.
________Defendants.


WRITTEN STATEMENT OF DEFENDANT NO. 1, 
SRI RATAN BANERJEE 


The Defendant above named states as follows :

1. The Suit is not maintainable either in facts or in its present form.

2. The Plaintiff has no cause of action for the Suit.

3. That the plaint is speculative, harassing, motivated and barred by the Principles of  law and hence it is liable to be rejected.

4. The present suit is barred by the principles of estoppel, waiver, and acquiescence.

5. That save and except those are admitted herein below all other statements made in the plaint are not correct and denied and the plaintiff is put to strict proof thereof.

6. That save and except what are the matters of record and what are specifically admitted by the defendant, all other statements and / or allegations made in the said Title Suit, shall be deemed to have been denied by the defendant.

7. That as the plaintiff did not cause of any services of the documents relied upon listed in the contents of the purported plaint, the defendant is not in any position to put his comments thereon, and therefore reserve his right to put comments as of necessary on receipt of those listed documents allegedly relied upon by the plaintiff herein.

8. That it is pertinent to states that in the present Suit, the defendant has placed several petition and prayer to get those listed documents of the plaintiff allegedly relied upon in the plaint, has not yet been served and or supplied to the defendant.

9. That the defendant genuinely apprehend about the authentication of the documents relied on by the plaintiff, as the same has not been provided even after petition and prayer before the Learned Court in the present Suit.

10. That as the plaintiff still failed to provide any copy of the alleged relied on listed documents in the plaint, the same should not be placed during the trial in the present suit before the Learned Court, by the plaintiff, unless the same should be served to the defendant with an opportunity to controvert the same before the Learned Court in the present Suit, in the interest of administration of justice.

11. At the outset the Defendant, herein states the following facts for proper & fair adjudication in the instant suit proceedings :

i)     One Shambhu Nath Das Naskar, Since deceased, was the sole absolute owner and occupier of a plot of land measuring an area 4 ( four ) Cottahas, 10 ( ten ) Chhitacks and 4 ( four ) Sq. ft. more or less together with kucha structure standing at Mouza – Shibpur, J.L. no. 42, Khatian No. 176, Dag no. 244, Touji No. 151, under Police Station – Regent Park, Sub Registry office at Alipore, within the Kolkata Municipal Corporation Ward no. 97, and known and numbered as Municipal Premises No. 40/15/1, Manick Bandyopadhyay Sarani, formerly Moore Avenue, Kolkata – 700 040.
ii) The said Shambhu Nath Das Naskar who was a Hindu, governed by Dayabhaga or Bengal School of Hindu Law died intestate on 15-04-1966, leaving behind his wife Smt. Sushila Das Naskar, and two married daughters namely (1) Smt. Anjali Karmakar, wife of Sri Lakshman Karmakar, and (20 Smt. Gita Chanda, Wife of Sri Dilip Chanda, as his only legal heirs and successors.
iii) Smt. Sushila Das Naskar wife of Late Shambhu Nath Das Naskar, who was a Hindu, goverened by the DAyabhaga or Bengal School of Hindu Law, died intestate on 25-12-1988, leaving behind her surviving two married daughters namely (1) SMT. ANJALI KARMAKAR wife of Sri Lakshman Karmakar, and (2) SMT. GITA CHANDA, wife of Sri Dilip Chanda, as her only legal heirs and successors.
iv) After the death of said Smt. Sushila Das Naskar, her two daughters namely (1) SMT. ANJALI KARMAKAR wife of Sri Lakshman Karmakar, and (2) SMT. GITA CHANDA, wife of Sri Dilip Chanda, became the joint owners and occupiers of the said plot of land at Premises being No. 40/15/1, Manick Bandyopadhyay Sarani formerly Moore Avenue, Police Station – Regent Park, Kolkata – 700 040, for the Schedule property as ALL THAT piece and parcel of 4 ( four ) Cottahas, 10 ( ten ) Chhitacks, and 4 ( four ) Sq. ft. together with Kucha structure comprised in Mouza – Shibpur, J.L. no. 42, Khatian No. 176, Dag No. 244, Touji No. 151, within the Kolkata Municipal Corporation, ward no. 97, and known and numbered as Municipal Premises No. 40/15/1, Manick Bandyopadhyay Sarani, now Moore Avenue, Police Station – Regent Park, Kolkata – 700 040, Sub Registry Office at Alipore, District South 24 Parganas, and are enjoying the same free from all encumbrances.
v) The said Owners being (1) SMT. ANJALI KARMAKAR wife of Sri Lakshman Karmakar, and (2) SMT. GITA CHANDA, wife of Sri Dilip Chanda, desires to develop the said property, but they are not in a position to construct the entire new building thereon by demolishing the existing structures at the said premises and by knowing this fact, the Developer herein being the defendant number 1, in the present Civil Suit proceeding, sufficiently conversant and adequate financial position approached the Owners for making construction of a new building thereof demolishing the existing old and dilapidated structures situated at premises being no. 40/15/1, Manick Bandyopadhyay Sarani formerly Moore Avenue, Police Station – Regent Park, Kolkata – 700 040, in consideration and on the terms and conditions as enumerated in the Agreement dated 24th day of July’ 2005.
vi) The Agreement dated 24th day of July’ 2005, contained the following covenants :
a) At page number 4 – 4. BUILDING : shall mean a partly ground plus three storied and partly straight three storied building shall be constructed in accordance with building plan or plans sanctioned by the Kolkata Municipal Corporation, and shall include other spaces intended for the enjoyment of the residential purposes at the said newly proposed building as per the Kolkata Municipal Corporation Act’ 1980, and rules framed thereunder.
b) At page number 4 – 5 BUILDING PLAN : SHALL MEAN THE BUILDING PLAN SANCTIONED BY THE Kolkata Municipal Corporation vide No. 263/B-X/96-97, which is to be renewed with modification as per present building rules.
c) At page number – 4 – 9 OWNERS’ ALLOCATION : shall mean on completion of the new proposed building the owners herein shall be entitled to get all that three self contained habitable flats out of which (i) one flat no. GB in the Ground Floor measuring 500 Sq. ft. built up area be the same or little more or less, (ii) another flat no. 1B in the First Floor measuring 500 Sq. ft. built up area be the or little more or less, and (iii) another flat no. 2B, in the Second Floor measuring 500 Sq. ft. built up area be the same or little more or less to be constructed as per sanctioned building plan, which is to be renewed from the Kolkata Municipal Corporation as per present building rules in respect of premises no. 40/15/1, Manick Bandyopadhyay Sarani, formerly Moore Avenue, Police Station – Regent Park, Kolkata – 700 040, the particulars of such entirety of land and premises is more fully described in the FIRST SCHEDULE hereunder written along with proportionate share of land attributable to the said constructional areas with common facilities, civic amenities as to provided in the said building and to constructed as per specification given in the SECOND SCHEDULE hereunder written, as part of the total consideration for the said land and premises.
d) At page number – 5 – 10 – CONSIDERATION : shall mean apart from the aforesaid constructed habitable areas mentioned hereinabove as Owner’s allocation the developer shall also pay to the Owners a sum of Rs. 5,00,000/- ( Rupees Five Lakhs ) only, as part of total consideration of the said land and premises. Out of such Rs. 5,00,000/- the developer already paid a sum of Rs. 50,000/- as per memo of consideration appended below and the Owners hereby acknowledged the same and the balance sum of Rs. 4,50,000/- shall be payable on easy installment but within the stipulated period as hereinabove mentioned.
e) 
f) 
vii)  That to enforce the said agreement the plaintiff and the proforma defendant executed one General Power of Attorney in favour of the Defendant no.1, herein on the same self day i.e. 24th day of July’ 2005, as to assail the purpose of the said agreement in its entirety through the developer being the defendant no.1, herein.
viii) That subsequently at the wish of the owners, one SUPPLIMENTARY AGREEMENT WITH ALLOTMENT, has made on 6th day of September’ 2009, in the following terms :
a) At page number – 4 – 1 - BUILDING : shall mean a ground plus three storied building shall be constructed in accordance with building plan or plans sanctioned by the Kolkata Municipal Corporation and shall include other spaces intended for the enjoyment of the residential purposes at the said newly proposed building as per the Kolkata Municipal Corporation Act 1980, and Rules framed there under.
b) At page number – 4 – 2 – BUILDING PLAN – shall mean a sanctioned building plan obtained from the Kolkata Municipal Corporation vide their B.S. No. 037/B-X/09-10, dated 18-06-2009, Building Permit Number 127, dated 27-08-2009, for construction of such ground plus three storied building with such alteration and modification to be made with prior approval of authority concern.
g) At page number – 4 – 3 – OWNER’S ALLOCATION : shall mean on completion of the new proposed building the Owners herein shall be entitled to get all that two self contained habitable flats out of which (i) one Flat no. 2B in the Second Floor on western portion of the Building measuring 500 Sq. ft. built up area be the same or little more or less and (iii) another Flat no. 3B in the Third Floor on western portion of the building measuring 500 Sq. ft. built up area be the same or little more or less to be constructed as per sanctioned building plan at premises no. 40/15/1, Manick Bandyopadhyay Sarani, formerly Moore Avenue, Police Station – Regent Park, Kolkata – 700 040, the particulars of such entirety of land and premises is more fully described in the FIRST SCHEDULE hereunder written along with proportionate share of land attributable to the said constructional areas with common facilities, civic amenities as to provided in the said building and to constructed as per specification given in the SECOND SCHEDULE hereunder written, as part of the total consideration for the said land and premises.
c) At page number – 5 – 4 – CONSIDERATION : shall mean apart from the aforesaid two flats as mentioned hereinabove as Owners’ allocation the Developer shall also pay to the Owners a sum of Rs. 9,00,000/- ( Rupees Nine Lakhs ) only as part of total consideration of the said land and premises, out of such Rs. 9,00,000/- ( Rupees Nine Lakhs ) only, the Developer already paid a sum of Rs. 5,00,000/- ( Rupees Five Lakhs ) only to the Owners and the balance sum of Rs. 4,00,000/- ( Rupees Four Lakhs ) only, shall be payable by the Developer to the Owners on easy installment on or before handing over possession of Owner’s allocation to the Owners.
d) At page number – 5 – 6 – That to avoid future disturbance and misunderstanding between the Owners and the Developer it is expedient and also necessary to clarify some of the terms which both the owners and the Developer accepted by this SUPPLEMENTARY AGREEMENT WITH ALLOTMENT which will be treated as part and parcel of “Principal Agreement dated 24th day of July’ 2015”.
e) At page number – 5 – 7 – This Supplementary Agreement with allotment shall be treated as part and parcel of “Principal Agreement dated 24th day of July’ 2005”.
f) At page number – 5 – 8 – That as modified by this Supplementary Agreement of allotment the other terms and conditions, covenants and stipulations as contemplated in the said “Principal Agreement dated 24th day of July’ 2005” shall remain in full force and effect.
g) 
ix) 
12. That without waiving any of the aforesaid Objections and Facts and fully relying thereupon and without prejudice to the same. The Defendant, now deals with the specific paragraphs of the said Plaint in seriatim as hereunder.

13. That the Plaint is not maintainable either in facts or in its present form and the plaintiff has no cause of action for bringing this suit against the defendant as the said plaint is speculative, harassing, motivated, concocted and baseless as is barred by the Principles of Law and hence same is liable to be rejected at once.

14.  Save and except the statements made in the said plaint which are matter of record, the defendant denies each and every allegations contained in the said plaint and calls upon the plaintiff to strict proof of the said allegations.

15. That with references of the paragraph no 1,2,3 and 4 of the plaint under objection are the matter of partly record and facts and therefore the defendants re-iterate the paragraph no 11 of this written statement. The defendant states that the defendant is a company incorporate under The Companies Act 1956 have incorporation certificate from the register of company, Kolkata and the contract at the approach of the plaintiff company as to came out from the financial severability, the defendant entered into and executed MOU dated 7th day of February 2012, for transfer of ownership and another one for marketing of products being cement of the plaintiff company for such tenure. The written contract being MOU dated 7th day of February 2012 is the matter concern of The Indian Contract act 1872, and therefore all the activities which has been purportedly acted upon by the parties are the concern of the contract and binding on them. It is pertinent to state that in the said contract the beneficiary as the third part being the defendant herein is the sole victim at the instance of behest at the plaintiff company.

16. That with the reference paragraph 5,6,7,8,9,10,11,12 and wrongly numbered as 7,8,9 of the plaint under objection are specifically line by line in toto are disputed and denied, save and except those are the matter of record, the plaintiff is put to the strict proof for the same before the Learned court, the defendant states that the present suit have no cause of action to bring it adjudication before the Learned court. The defendant re-iterate the paragraph no 11 of this this written statement.

17. That the defendants state that the plaintiff is not entitled to the relief as prayed in the suit.

18. That the defendant states that the defendant is not liable to pay to the plaintiff, the alleged debt of the plaintiff.

19. The Suit is vexatious, frivolous, harassing, and is liable to be dismissed with cost.

20. The Suit is barred by the Limitation and not maintainable in it’s present form.

21. The cause of action for the suit has not arisen in the manner as alleged in the plaint and the plaintiff cannot be said to have any cause of action for the suit. In fact, the suit is bad for multi – feriousness of cause of action.

22. The suit is not properly valued and the court fees paid therein is insufficient in Law. The verification in support of the plaint is defective.

23. That the Defendants crave leave to produce the relevant documents as well as the documents relied upon by the defendant, at the time of hearing. 

24. The defendants crave leave to file appropriate application for getting the copies of the documents which the plaintiff intend to rely upon and only after getting the copies thereof the defendant may require to file additional written statement or he may have to amend the written statement as well.

25. That the defendant states that the instant suit is abrasive and without jurisdiction and the same may be dismissed with exemplary cost.

26. That in the above stated Facts and Circumstances, the Defendant seeks dismissal of the Plaint with exemplary Costs and others.

























AFFIDAVIT
Affidavit of Smt. Jayanti Sounth, Wife of Sri Hirak Nath Sounth, residing at Ganapati Bose Avenue, Koushallya, Post Office – Kharagpur, Police Station – Kharagpur Town, District – Paschim Medinipur, West Bengal.
I, the above deponent do hereby solemnly affirm and declare as under :-
1 : That I am the defendant in the above Suit / case, thoroughly conversant with the facts and circumstances of the present case and am competent to swear this affidavit. 

2 : That the facts contained in aforesaid Written Statement, the contents of which have not been repeated herein for the sake of brevity may be read as an integral part of this affidavit and are true and correct to my knowledge.


									DEPONENT
Verification
I, the above named deponent do hereby solemnly verify that the contents of my above affidavit are true and correct to my knowledge, and no part of it is false and nothing material has been concealed therein.
Verified this ………….the day of …………….2017, at Jhargaram Court.



							DEPONENT
							Identified by me,

							Advocate.
Prepared in my Chamber,

Advocate.
Dated :……………………2017.
Place : Jhargram Court.					N O T A R Y
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