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[bookmark: _Hlk48826275]Honorable Justices, Distinguished Professors, Distinguished Principal Mr. Mohan, Learned members of the legal profession, Faculty Members, Dear Law-Students, Participants, Ladies and Gentlemen, Namaste! Greetings from the Republic Seychelles. I am delighted to be invited again by Kristu Jayanti College of Karnataka State Law University, to deliver a lecture on the topic “Appreciation and Weight of Evidence in online Trials”. 

[bookmark: _GoBack]I am very thankful to all of you, for having given me the privilege, time and opportunity to share some of my thoughts with you, especially with the law students of Kristu Jayanti College, focusing on or around this subject, which seems to me, a very unfamiliar and untraveled terrain, wherein, I now venture to tread, with some trepidation. Kindly, bear with me, friends, if am bit longwinded. 

[bookmark: _Hlk48156182]Generally speaking, online courts provide 'online judging' - that is, determination of cases by human judges, but not in physical courtrooms. Instead, evidence and arguments are submitted through online platforms. In other words, the judges preside or conduct trials, take or accept or admit evidence, transmitted through online platforms, and determine the issues, relying and acting upon that evidence and deliver their decisions in criminal as well as civil cases. With great respect and honour, may I take the liberty to begin by saying that some Judges in so doing, at times, may run the risk of compromising certain inadequacies inherent to the barrier of communication through a medium. Why do I say so? I will demonstrate to you the reasons, in the later part of my discourse.  

The modern concept and creation of e-judiciary is part of e-governance. It is intended to provide or facilitate online court-services primarily of administrative nature. These 'extended courts' built on online platforms simply provide tools to help users access, obtain and understand relevant law, procedures, filing and exchange of pleadings, documents, e-libraries, judgments, and to formulate arguments and assemble evidence. They offer non-judicial settlements such as negotiation and early neutral evaluation, not as an alternative to the public court system, but as part of its administrative structure. However, what we are concerned here in online trials, is rather unique, a different aspect of court-service, namely, conducting online trials involving evaluation of evidence, which were presented or taken and transmitted particularly in online Trials, vis-à-vis the ones presented, taken and recorded in physical courtrooms in Personal Contact Trials (PCT).      

Indeed, upon reading this Topic, at first blush, one may ask rhetorically: “What could be the difference in the evaluation of evidence, when the trial judge himself has already admitted it as evidence, in a proceeding, whether that proceeding had been conducted in an online Court (hereinafter I will refer to it as V-Court, i. e Virtual Court) or in a Conventional Physical Courtroom (hereinafter, I will refer to it as C-Court i.e. Conventional Court )? 

Although such rhetorical questioning is understandable in a layman’s point of view, it appears to me a fallacy in law, when I look at it, in a legal perspective; because:
1. Dear Students, there is a world of difference between “admissibility” and “evaluation” of evidence. Admissibility of evidence is governed by a set of procedural rules and it is tested objectively, with the active participation of the parties or their respective counsel. It is either accepted or rejected, after the test, in open Court, regardless of the fact, whether the trial is held in a Virtual or Conventional Court; whereas the evaluation is altogether a different task or exercise, which is carried out by the Court, in reality, by the human judge, sitting in his own world and while burning the midnight oil. It is tested subjectively, by the judge himself, with a view to assess its “probative or evidential value” and satisfy himself of the truth, reliability, credibility or probability of the existence of the facts, necessary to sustain the case, asserted by the party presenting it. 

2. Legally speaking, a matter presented to the judge, whether in Virtual or Conventional Court shall not become evidence in law, in the legal sense of the term, unless and until, it is found to be relevant, and above all, admitted by the Court as such, in the proceedings.

3. Equally, there is a world of difference between having a good case and proving it to the Court. To succeed in proving the case, the evidence should first, be properly and cogently presented; it should also stand the test of relevancy; as you all know dear students, above all, it should pass the test of admissibility; and, should finally, have ‘probative value’ to the satisfaction of the court.

4. Please, remember relevancy and admissibility are not the same thing. Relevancy is to be determined by logic and experience. But admissibility is dependent on rules of law. It is important to know that all admissible evidence is relevant, but not all relevant evidence is admissible. For instance, the communication between a client and his lawyer may be in the highest degree relevant but other consideration excludes its reception. Section 126 of the Indian Evidence Act prohibits the disclosure of such privileged communication. Likewise, one should bear in mind communication between a husband and wife during marriage may be logically relevant, but it is legally inadmissible under Section 122 of the Act.  
5. Now, what are the main category of evidence, which are to be excluded as irrelevant? Over the experience of years, courts have laid down certain principles of exclusion with regard to irrelevant evidence. Main categories of exclusion are four: 1. Character 2. Opinion 3. hearsay and 4. Similar facts.   

6. [bookmark: _Hlk48365269]Needless to say, it is immaterial whether such evidence is admitted in Virtual  Court or Conventional Court: what matters is, it must eventually undergo the evaluation process and succeed in persuading the Judge, and  convince him to find that the evidence admitted, is or at the least appears to him, truthful, reliable or credible and cogent, so that he will be able to safely rely and act upon it and determine the case accordingly.


7. As we talk of Evidence and Admissibility, it is pertinent to mention here about “Judicial Notice” that is, the cognizance taken by the court itself of certain matters, which are so notorious or clearly established that evidence of their existence is deemed unnecessary. It is interesting to note, Section 57 of the Evidence Act reads thus: ‘The Court shall take Judicial Notice of the following facts: - (1), (2), …. Etc. Incidentally, students you should know that Stephen in the first two editions of the Digest, described these as facts, which need not be proved, but in latter editions, calls them “facts proved otherwise than by evidence”. In this particular scenario, needless to say, “admissibility” and “evaluation” of evidence and the issue whether the trial was held in a Virtual or Conventional Court, all become irrelevant.  

Having said that, in principle, there are five different basic forms of evidence, I mean “means of evidence”. They are:

· written evidence;
· examination of witnesses;
· examination of a party;
· examination of an expert; and
· inspection.
     
· Incidentally, in my view, the conventional system of justice delivery, litigation process and adjudication of disputes both in civil and criminal matters, are destined to undergo a major transformation in near future. This is absolutely necessary in order to meet the changing and challenging needs of time, society, advancement in science, technology, ecosystem, social distance, novo-untouchability, changing social attitudes, interactions, relationships, families and institutions. All these changes are now leading us to embrace a new world order and civilization. No system or Institution is permanent. Everything under the Sun is variable and subject to change, except one thing, namely, the law of change itself, that is the only constant, a never-ending process.  
Be that as it may, the evolution of social justice and the system of adjudication of disputes, ever since their beginning have always been struggling, for continuity to survive, evolve, mutate and adapt itself to meet those changing and challenging needs. Necessity is and has always been, not only mother of inventions, but of adaption and evolution, ever since from Stone age until today, the Digital age, in human history.

· The inevitable role of Virtual Court, is evolving out of necessity across all nations of the world, to address the needs of “here” and the “now”; here is being whichever part of the Earth we happen to inhabit, whether America, Africa or Asia; now is being a reckoning of the biological period we happen to live in, struggling against many enemies, which are  burning basic human values and threatening our survival. Enemies can be far-flung, territorially invisible, terribly technological, terminally terroristic, biologically diabolical such as Covid19, lethally pathological. Adding fuel to the fire, man-made modern machines of war, cost billions of dollars and entire economies could function healthily with the budgets allocated towards their manufacture and deployment.  The end cost of our insanity, that is, the final bill to be paid by humanity, could easily be the end of life on Earth. In this backdrop of ugly facts, we need to administer justice, adjudicate disputes and address on the “Appreciation of Evidence in online Trials”. Now, I ponder:

· Should the idea of court be considered as a service or a place, namely, a physical building on a particular geographical location? If one believes it is simply a ‘Service”, that is, an abstract entity, then the place becomes irrelevant; and most of our disputes can be resolved by judges working online from homes and not in courtrooms. If so, Can the global problem of non-access to justice for all, be easily solved largely by technology and communication, since more people in the world now have internet access than access to justice itself? 

· If so, Can the digital India provide a solution to achieve ‘Justice for All? After all, in Shakespearian thought “What's in a name? that which we call a rose by any other name would smell as sweet.”
· Likewise, the term od name Court is nothing but an anthropomorphic concept of justice-delivery-service, “What's in a name? as long as it delivers, what it is intended for. I leave all these thought-provoking questions to the young minds of our law schools. I can only stir their minds now asking them to do their research, and one day they will find answers to these fundamental questions. Now let us move on to online evidence.  
 
· As I see it, as far as “admissibility of evidence” is concerned, there is no major problem or difference in recording or taking or transmitting or   receiving and sending  evidence in Virtual or Conventional Courts except some minor issues due to technical reasons, such as instantaneous - validation of visual and audio data from one-end to another or uploading for transmission from one point to another in online trials.
           However, as far as the “evaluation of evidence” is concerned, it appears to me, there is a major disadvantage or to say the least, a significant problem or difference, rather inadequacy exists, in respect of certain form or categories of evidence such as “oral evidence” and ‘real evidence’ from which the court can draw conclusions by using its own senses, including its sixth sense, and perception of visual images such as the appearance of an object, colours, human faces, and facial expressions; for instance, they appear only in  (2-Ds) two dimensions, such as width and height but no thickness appearing on the display devices with different resolutions and pixels. These images presented by witnesses or a party, recorded or taken or transmitted in an online trial, suffer those inadequacies. Indeed, this inadequacy is not due to any technical reasons mentioned earlier but of entirely a different nature.
·  It involves the inherent nature of inadequacy due to the difference between “Communication through a medium” that is, in Virtual Courts and “Communication without any medium” that is, Personal Contact Trials (PCT) in Conventional Courts. I will explain the difference in a few minutes and in doing so, I have to necessarily touch upon the basics and technical aspect of Communication Technology and Human Psychology.

·  This difference prevents or handicaps the evaluating Judge from properly and effectively completing the evaluation process of evidence to ascertain its probative value, in that, he cannot fully satisfy himself of the truth, reliability, credibility or probability of the existence of the facts, necessary to sustain a conviction or the case asserted by the party presenting it.

·  In simple terms, human interaction and communication via, a medium, ipso facto, is a barrier or hurdle in the evaluation process. Hence, the evaluating Judge eventually, will not be able to safely rely and act upon it and determine the case accordingly. To say the least, it is neither fair nor proper for him to act upon such doubtful evidence.


· As we mentioned earlier evidence may be presented to a court in various forms. It may be (1) oral evidence given by a witness in court or (2) the equivalent of which presented in an affidavit or (3) hearsay statement when permitted or (4) Real evidence or (5) other documentary evidence, in which the contents of a document are admitted as evidence in their own right. 

· Besides, the real evidence means any material from which the court can draw conclusions by using it own senses, such as:
·  the appearance of an object, 
· the demeanor and deportment, the body language, personal eye contacts of the witnesses, 
· instantaneous changes, which occur in the face of the accused persons in the dock, in the face of the victims, when sensitive part of the evidence is disclosed;
· The facial expressions and eye contacts with the presiding judge, while witnesses testifying in-chief examination, 
· reactive facial expressions, colour change during cross-examinations or 
· photographs, tape recording or film, or 
· a view of locus in quo, 
· Obviously, the direct and real observation or undistorted direct perception of all the said factors by the judges, are possible and effective-communication is achievable, only in real personal contact trials, not in virtual Courts. 
· Ladies and gentlemen, speaking from my personal judicial experience over 30 years on the Bench, I find these factors play a major role in the said evaluation process carried out by human judges. As we mentioned earlier to ascertain its probative or evidential value, in that, the Judge cannot fully satisfy himself of the truth, reliability, credibility or probability of the existence of the facts, necessary to sustain the case asserted by the party presenting it. In simple terms, it is a hurdle in the evaluation process. Hence, the evaluating Judge eventually, will not be able to safely rely and act upon such evidence obtained through transmission in Virtual Court and determine the case. The Virtual Trials conducted through a communication-medium, itself is a barrier since they are recorded and transmitted only in electronic formats in binaries as bits and bytes on chips with no guarantee that it can transfer the effects of human psychology exhibited or manifested through the demeanor and deportment, the body language, personal- eye- contacts of the witnesses, etc. which we mentioned earlier. Technology can only transmit the mechanical aspect of human interaction in audio-video formats and so far, no interface has been invented to link communication technology and human psychology and emotions. Here we are not talking about lie-detectors and polygraphs. Dear students, it may be interesting to know, the research shows that in 87 out of 100 cases, the polygraph can accurately determine if someone is lying or telling the truth under oath. Be that as it may, the inherent inadequacy in the electronic images such as - the illusory effects for instance, due to colour blindness of individuals etc. may end up in misperception by percipient witnesses, who simply watch the 2-D images on the display device with different artificially reflective resolutions and pixels.  

  What is communication after all?
Communication is the art of transmitting information, ideas and attitudes from one person to another. Communication is the process of meaningful interaction among human beings. There cannot be a trial without the involvement of human beings, whether it is a Virtual Court of Service or Conventional Court made of physical Infrastructures. All human communications are not trials; but all trials are special form of human communication intertwined inseparably with psychological and emotional inputs and outputs. 

Dear Students, the essences of human Communication are: 
personal process, a vehicle of thoughts: 
occurs between people 
involves change in behavior 
means to influence others 
expression of thoughts and emotions through words & actions.
tools for controlling, persuading and motivating people. 
it is a social and emotional process, which impact the minds of ohers.  
All these essences, cannot be formatted and transmitted in combination.  
What are the most common ways we naturally communicate? Or convey our ideas or thoughts from one mind to another? We use:
1.Spoken Word
2.Written Word
3.Visual Images; and
4.Body Language

· [bookmark: _Hlk48796969]In summing up therefore, there is a significant difference between the artificial “Communication through a medium” that is, the one deployed in Virtual Courts and the real “Communication without a medium” that is, the one naturally occurs in Personal Contact Trials (PCT) in Conventional Courts. This intrinsic difference in my humble view, prevents or handicaps the evaluating Judge from properly and effectively completing the evaluation process of evidence to ascertain its probative or evidential value, in that, he cannot fully satisfy himself of the truth, reliability, credibility or probability of the existence of the facts, necessary to sustain the case asserted by the party presenting it. 

Is it a serious danger due to inadequacy in online trials?
Yes, it is my dear students! Especially in criminal cases, it may result in gross miscarriage of justice. It violates the Woolmington-Principle. Dear students, you must always remember, in all criminal cases, it is a fundamental rule of law that the prosecution bear the burden of proving the guilt of the defendant, the accused person, who is a presumed innocent in the eye of law until proven guilty. If at the end of and on the whole of the case, there is a reasonable doubt in ascertaining its probative or evidential value, in that, if the Trial Judge cannot fully satisfy himself of the truth, reliability, credibility, weight of the crucial evidence of the key-prosecution-witnesses, then the prosecution has not made out the case and the defendant is entitled to an acquittal. No matter what the charge, or where the trial, the principle is that the prosecution must prove the guilt of the prisoner beyond reasonable doubt. No attempt by anyone by any manner to whittle down can be entertainred. Dear students, it is interesting to recall here Lord Denning’s beautiful caveat: “Proof beyond reasonable doubt doesn’t mean proof beyond the shadow of a doubt” so lucidly propounded in Miller Vs. Minister of Pensions [1947 (2 All E R) at Pp 372, 373.  As His Lordship Justice Nagamuthu rightly emphasized and reminded you a couple of days ago of this fundamental principle propounded by the House of Lords in the landmark decision in Woolmington Vs DPP [1935] AC 462 [House of Lords]. 
It is also pertinent to recall here, what Honorable Justice Nagamuthu pointed out the other day, that only through experience, the Trial Judge will be able to eventually and effectively evaluate or determines the truth, reliability, credibility, weight of the crucial evidence of the witnesses. Obviously, the said experience is based on a bundle of direct observations daily made in Courts on the demeanor, deportment, body language, eye-to-eye contact etc. of the testifying witnesses. The trial Judge can make those necessary observations only in Personal Contact Trials [PCT], while sitting in the proximity of the witness stand.  
           
                            In conclusion, it is my considered view that around 80% of the evidence, adduced at online trials may pass the test of relevancy, admissibility, and cogency. They may also meet all the requirements in order that the Judge can properly and effectively complete the evaluation process to ascertain its probative or evidential value. However,  in my conservative assessment at least 20% of such evidence, mostly in the nature of oral evidence given by percipient witnesses or key-prosecution-witnesses may not meet all the requirements for a proper and effective evaluation to ascertain its probative or evidential value, in that, the trial Judge cannot fully satisfy himself of the truth, reliability, credibility, weight  or probability of the existence of the facts, necessary to sustain a conviction or the case asserted by the party presenting it. 
Let a hundred guilty be acquitted due to legal technicality, but one innocent should not be convicted in online trial, solely based on oral evidence that fails to satisfy the evaluating Judge of its truth, reliability, credibility or weight in the evaluation process.
Thank you all for your patience and kind indulgence. May God bless you!!!     
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