IN THE HIGH COURT FOR THE STATES OF PUNJAB AND HARYANA 

AT CHANDIGARH

CIVIL WRIT PETITION  19069 OF 2002

KEWAL SING PANESAR SON OF SH.ARJAN SINGH PANESAR,

R/O. H.NO. B-XXII-3692, CHET SINGH NAGAR, GILL ROAD, LUHIANA.








PETITIONER




VERSUS

1.PUNJAB AGRICULTURAL UNIVERSITY, LUDHIANA THROUGH ITS VICE CHANCELLOR:

2. THE REGISTRAR, PUNJAB AGRICULTURAL UNIVERSITY, LUDHIANA;

3. THE COMPROLLER, PUNJAB AGRICULTURAL UNIVERSITY, LUDHIANA.








RESPONDENTS


Civil Writ petition under Articles 226/227 of the Constitution of India for the issuance of writ of Certiorari M/Mandamus or any other suitable writ, order or direction quashing the order dt. 3.10.2002 (Annexure P-11) issued by the respondent no. 3 for not allowing the Pensionary Benefits to the petitioner and for direction to the respondents to grant all the pensionary benefits and other arrears to the petitioner with interest @ 18% p.a. On the arrears and with all consequential benefits as per settlement Annexure P-5.
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CWP No. 19069 of 2002




DATE OF DECISION : January 23, 2012

Kewal Singh Panesar







...Petitioner


Versus

Punjab Agricultural University, Ludhiana and others







..Respondents

CORAM:- HON'BLE MRS. JUSTICE DAYA CHAUDHARY

Present: Mr. Vikas Bahl, Advocate for the petitioner.


Mr. Deepak Agnihotri,   Advocate for the respondents.

DAYA CHAUDHARY, J.

The petitioner was working as Assistant Professor in Regional Engineering College, Jalandhar since 30.8.1991 and subsequently he was appointed in the respondent University on 16.6.1993 and joined there on 19.7.1993. He retired from service on 31.1.2002 after attaining the age of superannuation. His past service was not counted for the purpose of pension and other benefits. He filed CWP No. 19069 of 2002 which was dismissed vide order dated 19.2.2004 and claim of the pension was declined. Against the order dated 19.2.2004 passed by this Court, Civil Apeal No. 3533 of 2007 was filed before Hon'ble Supreme Court and vide order dated 6.4.2011, the impugned judgment was set aside and the matter was remanded back to the High Court to decide afresh, in accordance with law. The order of Hon'ble Supreme Court is reproduced as under:
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“This appeal has been filed against the impugned judgment dated 19.2.2004 in CWP No. 19069/2002 of the High Cort of Punjab and Haryana at Chandigarh.

   The impugned judgment only states.

   “ In view of the averments made in sub para (3) of para 18 of the written statement of respondent No. 2, we find that the petitioner's claim towards pension is not sustainable.”

There is no discussion of the facts nor of the law in the impugned judgment which is a one sentence cryptic order. In our opinion, this is not a way to write a judgment. There should have been some statement and discussion of the facts and the application of law to those facts, to show application of midd. Hence, we set aside the impugned judgment and remand the matter back to High Court to decide it afresh in accordance with law expeditiously preferable within three months. The appeal is allowed.”

The question for consideration by this Court is that whether the service rendered by the petitioner with Regional Engineering College, Jalandhar is to be counted for the purpose of pensionary and other consequential benefits or not.

    Learned counsel for the petitioner submits that for grant of pensionary benefits, the total service of the petitioner, including the service at REC, Jalandhar as well as in University is to be counted for all purposes. It is also the argument of learned counsel for the petitioner that a settlement was arrived at between the petitioner and PAU authorities to the effect that his past service in REC, Jalandhar would be counted for all purposes. On the basis of said settlement, the civil suit filed by the petitioner was also withdrawn with an undertaking given by him. The Registrar of Punjab
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 Agricultural University, Ludhiana as well as Comptroller of the University were also the member of the grievance committee and they were party to the said settlement. Subsequently, the claim of the petitioner was wrongly declined by the concerned authorities whereas they cannot go back from the settlement arrived at between the parties which was duly approved by the Vice Chancellor of the University. It is also the argument for the petitioner that the petitioner is entitled for pension in view of Rule 3.13 of the Pension Statues as well as the benefits provided under Rule 3.9 of the pension Statutes.


The claim of the petitioner was contested by the respondents on the ground that the Rule 3.13 is not applicable as total service with the University should have been at least ten years . The petitioner is not entitled for pensionary benefits as the past service cannot be counted. Learned counsel for the respondents submits that an application for counting of the previous service was to be moved within a period of four months of joining the respondent University but te same was not moved by the petitioner. It was informed to the petitioner that since the condition of four months was not mentioned in the appointment letter and accordingly it was relaxed. The civil suit filed by the petitioner was dismissed as withdrawn by making a statement by the counsel for the petitioner and the same was not at the instance of the res University. The petitioner was not having qualifying service of 10 years in the University and was not entitled for pension. Learned counsel for the respondents also submits that the concession under Rule 3.9 is admissible only if the actual qualifying service is 10 years or more. The total service of 10 years should have been in the University only.

      Heard the arguments of learned counsel for the parties and have also perused the impugned order as well as other documents on the file including he order dated 19.2.2004 pass4ed by this Court as well as the remand order dated 6.4.2011 passed by the Apex Court.
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The letter dated 25.11.1993 was issued only for the purpose of clarification for granting benefit of past service. Certain illustrations were mentioned in the said letter. It has been explained that under certain circumstances the benefit of past service can be given. The said letter was not available at the time of passing of order when the writ petition filed by the petitioner was dismissed by this Court at the initial stage. Subsequently, the said letter was placed on record with SLP for the first time and only because of said letter, the case was remanded for fresh hearing. In absence of letter dated 25.11.1993, the petition filed by the petitioner was dismissed. The relevant portion of the letter as well as the illustrations are reproduced as under:

	Sr. No. 
	Points
	clarification

	
	An employee joins service in the PAU on 1.1.80. He had rendered service in Punjabi University from 1.1.75 to 31.12.79 and in Punjab University form 1.1.70 to 31.12.74. He wants benefits of total past service from 1.1.70 to 31.12.79 rendered in Punjabi and Punjab Universities and Clauses 3.13/3.14 of Pension statutes.
	He is eligible for benefit for past service rendered immediately preceding to this joining PAU i.e. service rendered in Punjabi University from 1.1.75 to 31.12.79 only subject to fulfillment of prescribed conditions.

	
	How is the grant of claimed benefits to be regulated
	Action taken clause 3.9 is to follow the action taken in respect of past service under clause 3.13/3.14

	2. 
	An employee joins service in PAU on 1.1.80. He had five years past service. He has been allowed benefit of past service under clause 3.13/3.14. He possessed qualifications prescribed by PAU, qualifying for service benefit under clause 3.9 at the time of joining previous service and claims benefit therefore. Is he to be given benefit under clause 3.9 also
	Yes, he is eligible for benefit under clause 3.9 in respect of service rendered in PAU, subject to the fulfillment of contemplated conditions.

	3.
	An employee joins service in PAU on 1.1.80. He had five years past service. He has not been allowed benefit of past service under clauses 3.13/3.14. He possessed qualifications, prescribed by PAU, qualifying for service benefit under Clause 3.9 at the time of joining previous service and claims benefit therefor. Is he entitled to the benefit under clause 3.9?
	Yes. He is eligible for benefit under Clause 3.9 in respect of service rendered in PAU, subject to the fulfilment of contemplated conditions.

	4.
	An employee joins service in PAU without any past service but possessed qualifications, prescribed by PAU, qualifying for service benefit under Clause 3.9 and claims benefit thereof.
	Yes. He is eligible for benefit under clause 3.9 in respect of service rendered in PAU, subject to fulfillment of contemplated conditions.

	5.
	An employee joins service in PAU on 1.1.80 with five years past service. He did not possess qualifications prescribed by PAU, qualifying for service benefit under clause 3.9 but acquired these qualifications subsequently i.e. during service computable for pension and claims benefit therefor under clause 3.9.
	He is not eligible for benefit under clause 3.9

	6. 
	An employee joins service in PAU on 1.1.80 without past service but acquires qualifications prescribed by PAU, qualifying for service benefit during service in the University and claims benefit under clause 3.9
	He is not eligible for benefit under clause 3.9




The stand of the respondents is that th petitioner is not entitled for pension as total qualifying service in the University was less than 10 years.  

“ Rule 3.13 (i)  An existing employee who has served the Central/any State Government or an autonomous body established under the Central/Stale law and has been absorbed in the PAU service in the public interest or who has come over/joined the University service after rendering service in the Central/State Government/autonomous body (provided the intervening period between leaving the service in the previous employment and joining the PAU service does not exceed 30 days) can get hos past service counted towards pension if he refunds the terminal retirement benefits such as pension, gratuity etc. received, if any, by him from such Government/autonomics body for the service rendered there, to tis University alongwith interest thereon as per rate of CPF prevalent in the University from time to time from the date of receipt of these benefits, till the date of deposit with the University. However, such an employee who  is in receipt of pension from his previous employer and is still in service of the University, he shall have to give an undertaking that the amount of pension be deducted from the monthly salary bills till his retirement from the University. Further such an employee shall also give an undertaking that on his retirement from the University service, the amount of pension payable by the previous employer be  deducted from hos pension payable to him by the University.

An existing employee who has served the Central Govt./ any State Govt. or an autonomous body established under the Central/ State Law and has been absorbed in the PAU service, in the public interest, or who has come over/joined the University service after rendering service in the Central/State 
Govt. autonomous body (provided his intervening period between leaving the service in the previous employment and joining the PAU service does not exceed 30 days) and was contributing toward CPF there can get his past service counted towards pension only if he refunds the amount of Gratuity and Contributory state of the institution towards CPF alongwith interest accrued thereon. He shall also have to pay interest on such amount as per rate of CPF prevalent in the University from time to time, from the date of receipt of such benefits, till the date of deposit with the University.”


It is clear from the said Rule that the past service rendered in Central/State Government is to e counted towards qualifying service for pensionary benefits. The petitioner has worked in Regional  Engineering College, Jalandhar as Assistant Prof4essor, which is a State Government organization and  the petitioner joined Punjab Agricultural University,Ludhiana which is also a State Government organization. As per Rule 3.13. total service i.e. in Regional Engineering College and Punjab Agricultural University is to be counted. Argument of learned counsel for the respondent University is that as per Rule 3.3 total service should be in the University and minimum eligibility period is 10 years. Rule 3.3 is reproduced as under:

“3.3 Following are the general conditions which should be fulfilled before service qualifies for pension:

First: The service must be under the University.

Second: The service must be paid by the University.”


Earlier the petitioner filed a suit for declaration and mandatory injunction on 23.7.1999 for counting his previous service rendered in Regional Engineering College, Jalandhar for all purposes including the retiral benefits. During the pendency of the civil suit, a letter dated 13.9.2001 was received by the petitioner and the petitioner was requested to submit an application to Vice Chancellor for counting his past service. An application was filed by the petitioner which was put up before the Grievance Committee constituted by the Vice Chancellor of the University. The Grievance Committee considered the objection taken by the Comptroller as the petitioner had not made the request within the prescribed period of four months as required under Rule 3.14. The Grievance Committee relaxed the period of four months as it was not mentioned in the appointment letter and the petitioner was not aware with regard to that condition. After granting relaxation, the petitioner gave an undertaking in writing that he would withdraw the suit. The matter was put up before the Vice Chancellor who accepted the recommendation of the Committee on 31.12.2001 and suit was withdrawn by the petitioner. Moreover, the Registrar and Controller were also part of the Grievance Committee. The recommendations so made by the Committee was duly accepted by the Vice Chancellor. The relevant portion of the meeting is reproduced as under:

     
“Regarding third point for granting his pensionary benefit by counting past service, rule 3.14 of the statutes regarding pension and provident fund provides that a person who joins PAU service after serving in the Central/State Government or an autonomous body established under Central/State Govt. law shall have to give application within 4 months of his joining for getting his past service counted towards pension and shall have to refund to the  University the retirement benefits received by him from past employer alongwith interest as per University rules. The Comptroller informed that since Er. Panesar has not made the request within the prescribed period of 4 months, he is not entitled to this benefit. The committee, after detailed discussion came to the conclusion that in such cases, a condition is required to be made in the appointment letter because the new entrant may not be knowing the rules framed by the University in this behalf. Since no such indication is given in the appointment letter, the employee concerned ought to be given the benefit in relaxation of the provision made rules, although ignorance of rules is treated as no excuse. The committee further recommends that necessary indication may be given in the appointment letter itself in such cases in future. Er. Panesar agreed to refund to the University the terminal retirement benefits received by him from hos past employer alongwith interest. The Committee recommends that Er. Panesar may be allowed to refund the terminal retirement benefits received by him from his past employer to the University alongwith interest and his request for grant of pensionary benefits by counting past service may be accepted. He has given in writing that he will withdraw the court case.
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Sd/-

(G.S. Nands)



(J.S. Kolar)


(K.S. Sekhon)

Director of Research

Director of Extn. Edn.

Dean, PGS

Sd/-




Sd/-

(Gopal Dass)



(V.K. Sharma)

Comptroller



Registrar

Submitted for acceptance of recommendations of the committee please.

V.C. : Is there any precedence regarding 'A'

                                                                                   Sd/-

                                                                        Vice Chancellor

Ref: Observation of the Vice Chancellor at page 38 NP

           In response to the observations of the worthy Vice Chancellor PAU, it is submitted that in the case of Dr. V.P. Mahajan, Dy. Director of Research and Sh. A.C. Goel,  Press Manager, the Board of Management in its meeting held on 19.8.98 allowed them to give option afresh for the counting of past service for the purpose of retirement benefits as per provisions in the Pension Statutes as a special case. The approval accorded is at F/Y. 

                Accordingly, the recommendations of the Committee constituted by the Vice Chancellor, PAU, in the case of Dr. Kewal Singh Panesar, Assoc. Prof. Mech. Engg. For granting pensionary benefits by counting past service be submitted to the Vice Chancellor, PAU for consideration/further orders.

It is also clear from the record available on the file that there has been a correspondence between the University and Regional Engineering College with regard to amount granted to the petitioner at the time of retirement. The petitioner also requested the respondent University to inform the amount with interest to be deposited vide letter dated 24.1.2002 but no reply was given to the petitioner.

                 Moreover, it is clear from the clarification given in letter dated 25.11.1993 where an illustration was given that an employee who joins service in PAU and was having 5 years past service and was also possessing qualifications prescribed by PAU qualifying for service benefits under Rule 3.9 at the time of joining previous service and claim benefits. A clarification has been given that the employee is eligible for benefit under Rule 3.9 in respect of service rendered in PAU subject to fulfilling contemplated conditions.

 
In view of the facts as mentioned above and also clarification, the present petition is disposed of with a direction to the respondent University to grant benefit of past service in view of Rules 3.13/3.14 as well as clarification, after all formalities as required under law. The necessary relief be granted to the petitioner within six months from the date a certified copy of this order is received.


In case the petitioner is still aggrieved, he is at liberty to avail of alternative remedies in accordance with law.

January  23, 2012




(DAYA CHAUDHARY)
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